ACCOUNT. 

iL. Bill of particulars ; sufficiency of, and admissibility of evidence 
under.—In an action on an account for work and labor done, 
plaintiff’s bill of particulars (Code, 22233) containing an item 
for ‘‘ work done on granary;” and the evidence showing that 
the granary had a shed on each side, one of which contained 
a threshing-machine, ‘‘the machinery consisting of a shaft and 
cog-wheels to move it, which were made fast to the building, 
like the running-gear of a gin,’”’ and which were put up by 
plaintiff at the same time with the granary,—held, that under the 
liberal rules which govern the construction of bills of particu- 
lars, and in the absence of a special showing that the evidence 
operated a surprise, there was no error in the admission of 
evidence showing the work performed by plaintiff in putting 
up said machinery, and the value thereof.--Robinson’s Adm’rs 
Fi NMR sys cp sksaieeess : 

2. Presumption as to settlement of accounts on execution of note.—On 
settlement of accounts between a debtor and his creditor, a 
note being given for the ascertained balance, an order, pre- 


viously given by thecreditor to a third person, if then accepted 


or paid, is presumed to have entered into the settlement.—Ala. 
& Miss. Rivers Railroad Co. v. Sanford & Reid.............-0.00 


ACTION. 

1. When action lies for money had and received.—If the defendant 
has wrongfully sold the plaintiff’s property, and received for 
it money, or something else as money, the plaintiff may waive 
the tort, and maintain assumpsit for the money ; but this prin- 
ciple does notapply where the defendant has simply exchanged 
the property, and has not sold or otherwise disposed of the 
property obtained in exchange.—Fuller v. Duren................. j 
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ACTION—continveb. 

2. Same.—I|f a corporation lends money, without authority under 
its charter, and takes a promissory note to secure the repay- 
ment, it cannot recover under the common money counts. 
ee | een ; 

3. Same.—_When a debtor transfers and aden: a his creditor, 
as collateral security, a note on a third person, and afterw nn 
pays his original debt in full, he may maintain an action at law 
against the creditor, to recover money collected on the trans- 
ferred note before the payment of the original debt.—Over- 
a ee ene eT ee ere 

4. When action lies between joint tenants. _W here there has been no 
actual ouster, one joint tenant of land cannot maintain an 
action of trespass against his co-tenant.—Bishop v. Blair........ ; 

5. When civil action lies against magistrate——If a municipal magis- 
trate erroneously determines, on the evidence adduced before 
him in a particular case, that a slave is a free person of color, 


© 


and therefore inflicts on him the punishment ordained exclu- 


sively for free persons of color, he is not liable to a civil action 
at the suit of the slave’s master; secus, if, after correctly deter- 
mining the status of the slave, he inflicts on him the punish- 
ment provided exclusively for free persons of color.—Withers 
6. When action lies against county—Under the provisions of the 
Code, (2 1203,) an action lies against a county, to recover dama- 


ges sustained from the fall of a bridge after the expiration of 


the period covered by the builder’s guaranty, although no toll 
was charged at the bridge.—Barbour County v. Brunson......... 
7. Same.—Under the provisions of the Code, (#3763, 775, 2141,) 
an action does not lie against a county, on a claim which has 
been allowed by the commissioners’ court.—Marshall County 
Vad ACEBON COUNGY sce cccessses 60 sie 0ss Rpseprasne re ossEeseenensscueelese ce 
8. When action lies to recover money lost on horse-race.—An action 
lies for the use of the wife, to recover money bet and lost by 
her husband on a horse-race, (Code, 31563,) notwithstanding 
the fact that her husband’s interest in the wager was purposely 
concealed from the defendant, because of his known unwill- 
ingness to make a bet with the husband, or on a race in which 
the latter was interested.—Davis V. Orme.........ceccssecseee ee vere 


ADVERSE POSSESSION. 


By purchaser, under color of title.—Ifa purchaser enters into the 
possession of land under a vendor’s bond, conditioned to make 
titles when the purchase-money is paid, he cannot, so long as 
the purchase-money remains unpaid, set up adverse possession 
against the vendor under color of title; but, after the purchase- 
money has been paid in compliance with the terms of the con- 
tract, such a bond is color of tltle, and subsequent possession 
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ADVERSE POSSESSION—contINvED. 


under it for a sufficient length of time wiil bar the legal title. 


PO 0s BN So sstrciscicsrsovincccesnccesins iéaioniianee eae scerees stemveaa 


2. Effect of.—The validity of a conveyance, inter partes, not being 
affected by the fact that the property was adversely held at the 
time of the execution of the instrument, such adverse posses- 
sion constitutes no objection to the reformation of the instru- 
NE —— Tema: Vs MERGER 6. is 0s sk sia veriscivacasvvesscesineinecnse 


AGENCY. 

1. Proof of agency.—If a mother makes a contract in the pres- 
ence of her unmarried daughter, and without objection on her 
part, for the hiring of a slave belonging to the daughter, this 
is sufficient, if unexplained by other evidence, to raise alegal 
presumption of the mother’s authority to make the contract 
as agent of her daughter.—Howard y. Coleman.............. ore 

2. Same— It having been proved that the husband was ab- 
sent from the place of his residence during the greater 
part of the time while a hired slave was sick at his house, and, 
when not absent from the place, was at home only at night; 
and that his wife had the management and nursing of the 
slave throughout his sickness,-—this is sufficient proof of the 
wife’s authority to act as agent of the husband, in reference to 
the slave, to authorize her to send a message to the owner, in- 
forming him of the slave’s sickness, and requesting him, in 
accordance with the terms of the contract of hiring, to call in 
Is Waid aetna saan sbiiecaasa bina pees, otiwedasessenaeen , 

3. Liability of master for willful act of servant.——-The owners of a 
steamboat are not liable for damages resulting froma collision 
caused by the willful act of their servants and agents in charge 
of the boat.—Cox, Brainard & Co. v. Keahey........ pactentgeee 


ALIMONY. 


See Divorce. 


AMENDMENT. 


1. Of notice in summary proceeding.—A defendant in a summary 
proceeding, having been brought into court by the service of a 
legal notice, cannot object on error to the allowance of an im- 
proper amendment of the notice, unless he reserved the point 
by bill of exceptions at the time of the allowance of the amend- 
ment.—Simmons v. Varnum..........seceseesees iianieeenaimane 

2. Of bill in chancery—A mere inconsistency, or repugnancy, be- 
tween the allegations of the original and amended bills, does 
not render the allowance of the amendment improper; there 
must be an inconsistency, or repugnancy, in the purposes of 
the bill, as contradistinguished from a modification of the relief 
RTS ADB 0 DOO ans sivssiicdiscssesestaseresnseeneninssonssennsions 
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AMEN DMENT—contTINUED. 


3. Same.—So far as the equity of the bill is concerned, an amend- 


4, 


ment takes effect as of the date of the original bill......... 

Of judgment nunc pro tune pending appeal.—When a judgment 
is amended nunc pro tune during the pendency of an appeal, 
and the amendment brought up on certiorar: previously sued 
out, the amended judgment is properly before the appellute 
court —Dow v. Whitman & Ousley..................: 


ARBITRATION, 


1. Distinction between statutory and common-law arbitrations ; oath of 


rs 


arltbitrators.—The fact that the matters submitted to arbitra- 
tion were at the time involved in pending suits, is not suffi- 
cient to show that the submission is under the statute, (Code 
22 2709-10,) when the stipulations of the parties, and the 
proceedings of the arbitrators, are both at variance with the 
provisions of the statute; and when the arbitration is not under 
the statute, there is no rule of law requiring the arbitrators to 
be sworn—Willingham v. Harrell.......... pean see aan ea 
Return of award to court.—W hen the arbitr sion is not under 
the statute, and there is no agreement that the award shall be 
returned into court, it is not necessary that it should be so 
returned, although the matters submitted were at the time in- 
volved in pending suits...... .......... ipiperarane *s 

Reguisites of award.—A decision by arbitrators, after an exan- 
ination of the books submitted by the parties, ascertaining a 
balance in favor of one of the parties, but reserving to tiiem- 
sel. es the power to make alterations and corrections on the 
suggestion of errors by the parties within a specified time, has 
not the fiuality requisite to an award.—McCrary v. Harrison.. 
Sume.—Where three arbitrators are selected by the parties, 
under a statutory submission, (Code, ¢2 2710-18,) an award 
signed by two of them only, in the absence of the third, and 
Without notice to him, is, prima facie, void; and the fact that 
the one who was absent dissented from the conclusion attained 
by the others, on a former day, as the basis of their final award, 
instead of excusing the omission to notify him, shows the 
greater necessity of notice.......... picheeoRee mshi aot Mies tes ois cie 
Sufficrency of award, and averment thereof.—An averment that 
the arbitrators, under a submission of all matters in dispute 
between the plaintiff and defendant, in relation to the crop 
grown by them on the defendant’s plantation, ‘awarded to 
plaintiff the one-fifth part of said crop,” is sufficiently certain; 
but, if the award simply determines, “that the contract has 
been proved, that R. (defendant) was to give T. (plaintiff) the 
fifth of the crop made for said R.,” it is not sufficient to sup- 
port the averment.—Roundtree v. Turner.........ccoccscsseeeseeees 


6. Equitable relief against award.—A court of equity w “il not ie 


604 


-I 


cn 
~I 


=~j 


qa 
bee | 


555 














INDEX. 741 
ARBITRATION—continveEp. 


‘ aside an award, on account of an objection of which the com- 
i plainant was fully advised at the time he executed it.—Wil- 
SRO Fy TEN is 09 is a ka wo deers sivedbesiecevedesucs BOO 












































F| 7. Same.—A court of equity will not set aside an award, on the 
q application of a party who, more than two years before the 


filing of his bill, voluntarily paid more than one-half of the 
amount found against him by the arbitrators, and gave his 
notes for the residue; and who, if he had exercised ordinary 
prudence and circumspection, would have been fully informed 
before he executed it of the existence of the facts on account 
of which he seeks to set it aside.......cscccccscecsccsceces O83 


ASSUMPSITY. 


1, When recovery may be had under common counts.—Under a com- 
plaint containing only the common counts for money had and 
received, and for goods -oid and delivered, a recovery cannot 
be had for the breach of a special contract, by which the plain- 
tiff authorized the defendant to sell a horse belonging to them 
both jointly, and which the defendant violated by exchanging 
the horse for another, and retaining the latter as his own 
PONE SI Fs Og ii ivsiins saci cawisecevesceseenses 
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See Action, 1, 2, 3. 


ATTACHMENT. 


1. Want of affidavit not available on ervor.—In an action against a 
non-resident, commenced by attachment, the want of the statu- 
tory affidavit, or the failure of the record to set out the affidavit 
if made, (Code, 2 2561-62,) is not available on error, after 
judgment by default—Dow v. Whitman & Ousley.......... 604 

2. Publication against non-resident.—A recital in the judgment, 
that ‘‘ publication was made giving defendant notice accord- 
ing to law,” (Code, 2 2510,) is not sufficient, on appeal, to 
sustain a judgment by default against a non-resident........ 604 

3. What constitutes assignment of note, as against attaching creditor. 
Where a debtor places promissory notes, payable to himself, 
in the hands of an agent, with written instructions to collect 
them, and to pay over the proceeds to certain specified cred- 
iturs, this does not amount to an assignment or transfer of the 





notes, either to the specified creditors, or toa surety who after: 
wards pays their debts, as against a subsequent attaching 
creditor.--Clark, Austin & Smith v. Cilley.................. 652 


4, Against whom garnishment lies—A public or municipal corpo- 

ration is not amenable to the process of garnishment, under 
the laws of this State; and this exemption involves no viola- 
tion of the first article of the constitution, which declares 
that ‘no set of men are entitled to exclusive, separate emolu- 
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ATTACH MENT—contInvep. 
ments or privileges, but in consideration of public services.’ 
Clark & Saunders v. Mobile School Comm’rs................ 
5. Garnishment on judgment by justice of the peace—Under ig 
provisions of the Cole, (27 2471, 2819,) a justice of the peace 
has authority to issue a garnishment on a judgment rendered 
Oe CR WS TOF as ok avin nsineseraswasenveses oe 
6. What constitutes record of garnishment case—Where a jusioe of 
the peace sends up to the circuit court, in return to a certio- 
rart, the affidavit made before him to procure the issue of 
garnishment on a judgment, the summons served on the gar- 
nishee, the garnishee’s answer, the judgment thereon rendered 
against him, and a statement of the original judgment,—this 
is, prima facie, a sufficient return of the proceedings had in 
the garnishment case; and it is incumbent on the party who 
objects to its sufficiency to show affirmatively that there were 
DEI PEEP TE TTC ETCCE ETS LT TC LET CETTE ORE 
7. Waiver of objection by garnishee to affidavit onl summons.—After 
a garnishee has appeared and answered, admitting an indebt- 
edness to the defendant, and a judgment has been thereon 
rendered against him, and he has transferred the cause to the 
circuit court by certiorar7, he cannot there raise an objection, 
for the first time, either to the affidavit, or to the summons of 
ROE iw sndnseesscses ccc hu week ex Pe eee Te initmnee baie 
8. Waiver of right to answer anew. 1 —If the garnishee, after the 
rendition of judgment against him by the justice, removes 
the cause by certiorari into the circuit court, and there fails to 
appear, he cannot complain on error that he was not permit- 
ted to answer anew in the circuit court................0.0-- 
9. Sufficiency of garnishee’s answer.—Where the garnishee’s an- 
swer admits an indebtedness to the defendant, (there being two 
defendants to the original judgment,) and the antecedent 
proceedings against him show which one of the defendants is 
meant, this is sufficient to sustain a judgment against him as 
| ee ee 
10. Answer of garnishee, and who may defend for him.—On the 
failure of the garnishee to appear and claim the right to an- 
swer anew in the circuit court, his petition for the certiorari 
cannot be received and treated, on motion of his counsel, as 
a new answer to the garnishment; nor can his surety on the 
certiorari bond be allowed to defend for him................ 
11. When action lies for suing out attachment.—In an action to 
recover damages for the wrongful and malicious suing out of 
an attachment, a charge, instructing the jury, ‘that if the 
defendants did not sue out the attachment with malice, or from 
a disposition to vex or harass the plaintiff, but honestly be- 
lieved that they had reasonable and probable cause to sue out 
the attachment,” then the plaintiff was not entitled to recover, 
asserts a correct legal proposition.—Benson & Co. v. McCoy.. 
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ATT ACH ME} ie canaiaiian ED. 


12. Same.—The fact that a non-resident debtor, against whom 
an attachment is here sued out by a non-resident creditor, did 
not have sufficient property in the State of his residence to 
pay all the debts then and there owing by him, although sufii- 
cient to pay the debt of such attaching creditor, (Code, ¢ 2509, ) 
is no defense to an action on the attachment, to recover dam- 
ages for the wrongful suing out of the writ—Jones v. Lawrence 618 


ATTORNEYS-AT-LAW. 


1. Attorney’s right to practice before municipal court.—Although a 
quasi-criminal proceeding before the mayor of Mobile, for an 
alleged violation of a municipal ordinance, is neither a ‘‘crimi- 
nal prosecution,” nor a “civil cause,” within the meaning of 
the 10th and 29th sections of the Ist article of the constitu- 
tion, securing toa party the right “to be heard by himself 
and counsel;” yet, under section 730 of the Code, construed 
in harmony with the general spirit and policy of these consti- 
tuiional provisions, an attorney-at-law who has been regularly 
licensed by the supreme court, and who has taken the pre- 
scribed oath, has a legal right to appear, when employed for 
that purpose, as counsel for persons who are on trial before 
the mayor for alleged violations of the municipal laws; and, 
under section 3403, he has also a right to appear as counsel 
for the accused on a preliminary investigation before the mayor 
as committing magistrate.— Withers v. The State........... 

2. Power of court to remove or silence attorney.—For any disrespect- 
ful or contemptuous behavior in court, tending to impair the 
respect due to judicial tribunals, or to interrupt the due course 
of trial, an attorney may be punished at the time for contempt, 
(Code, 22561-8;) and for any willful violation of professional duty 
he may be removed or suspended from his office, (34 747-61:) 
but, until he has been removed or suspended by the judg- 
ment of the circuit court, rendered in a statutory proceeding 
instituted for that purpose, no court can exclude him from 
practice at its bar, on account of any disrespectful language or 
conduct on a past occasion........... penkmnne (Asckneawen be 2 

3. Agreement of counsel, for entry of decree by anil “enforded 
against party—Under a bill for the dissolution and settlement 
of a mercantile partnership, a written agreement between the 
counsel of the respective parties, stating the terms of the de- 
cree to be entered up by consent, held to have been properly 
enforced by the chancellor, against the objection of one of 
the parties, supported by his own affidavit, on the ground of 
errors and mistake; the affidavit being controverted by the 
oath of the opposite party, and no evidence being adduced in 
support of it.—Charles v. Miller. .......cssccscercccccscece Jl 
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BAIL. 

1. Right of barl on account of continuances.—The right to bail in 
capital cases, on account of continuances by the State, (Code, 
22 3671-72,) is confined to cases which have been twice con- 
tinued “for the testimony of absent witnesses.’”—Exr parte 
ee eT TTT TL ESTE TEEPE LT ET CELE REECE 
P tice on applications for bail_—When an application for bail 





is made to a circuit judge, and is by him refused, the party 
may have the evidence set out in a bill of exceptions, (Code, 
23673,) and make application thereon to the supreme court for 
bail; but he cannot make a second application to a circuit 
judge, founded on cumulative evidence discovered since his 
first appplication; nor can he bring the first application before 
the supreme court for review, by making the proceedings then 
had a part of his second application, and reserving a bill of 
exceptions to the refusal of the second application............... 
Same.—W hen a party who is in custody has sued out a habeas 
corpus before a circuit judge, who refuses to discharge him, h 
may then make application to the supreme court, to revise iis 
action of the circuit judge; but the facts on which the action 
of the circuit court was based must be brought to the notice 
of the supreme court.—Evz parte Cleveland...... csscscsssseceeeeeees 
Sufficiency of recognizance, and admissibility of parol evidence in 
aid of it.—A demurrer does not lie to a seire facias against bail, 
because the offense charged in the indictment is intentionally 
injuring telegraph wires, while in the capias, bail-bond and 
sci facias, it is described as malicious mischief; nor can the 
bail avail themselves of the supposed variance by motion to 
exclude the capias and bail-bond; but those papers may be 
connected with the indictment to which they relate, by the 
parol testimony of the sheriff and clerk.—Welch vy. The 


BAILMENT. 


1, Rights and labilities of hirer of slave-—Under a general con- 


tract of hiring, the hirer has no right to employ the slave in 
assisting to raise a gin-house on his plantation, or to hire or 
loan him to another to be soemployed, if that service i: volves 
eater danger than prudent masters are usually willing to 
have their slaves exposed to; yet, if the slave is hired for the 
specific purpose of being employed as a plantation hand, and 
it becomes necessary to erect a gin-house on the plantation 
during the term, and that service is commonly performed 
plantation hands whenever it is needed, the hirer is author- 
ized to employ him in that service, provided he exercises due 
care and prudence to prevent accident or injury; but he can- 
not hire or loan the slave to another, for the specific purpese 
of being so employed, if that ~crvice involves greater danger 
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than the ordinary labor of plantation hands,—Jones vy. Fort. 449 
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BAILMENT—conrinvep. 

2. When sub-bailee of hirer is liable in trover.—If the hirer of a 
slave under a general contract, or under a special contract for 
his employment as a plantation hand, gratuitously lends 
him to another person, for the specific purpose of being 
employed in raising a gin-house, and the slave is killed while 
so employed, the sub-bailee is liable to the owner for his value, 
in trover, no matter what degree of care he exercised in hay- 
ing the work performed, although he had no notice of the 
owner’s title, and no reason to suppose that the hirer was not 
the owner........ Verdvadbiseesehen wiceseteesaseenss ihenniewibeand ead 

3. Bailment of note as collateral security.— When a note is endorsed 
and transferred as collateral security, a subsequent payment of 
the original debt by the transferror operates as a re-transfer to 
him of the endorsed note; and if the creditor, or his personal 
representative, refuses to deliver the note on demand, trover 
lies against him for the conversion.—Overstreet v. Nunn’s Ex- 
OOP oasis iecdsvsnevnstevienin ere ee: era T iiasidainnaittebe 

+. Same.—Ilf the debtor afterwards pays his original debt in full, 
he may maintain an action at law against the creditor, to re- 

cover money collected on the transferred note before the pay- 


Y 


ment of the original debt.—S. C..........ccccccccccsssccccscsesccccseses 


BILL OF EXCEPTIONS. 


4 


1. When necessory.—A defendant in a summary proceeding, hav- 
ing been brought into court by the service of a legal notice, 
cannot object on error to the allowance of an improper amend- 
ment of the notice, unless he reserved the point by bill of 
exceptions at the time of the allowance of the amendment. 
NE i WI i ssisssscis snnonninsinnriincinneinsiereniviarpubinnnaes 

2. Sume.—The refusal of the circuit court, on sustaining a de- 
murrer to a plea, to allow the defendant leave to plead over, 
_is not revisable on error, unless an exception was reserved to 
EE es Mais ciliiciocennatniin sss aieebinnsanmeeasnnseuniannniatiens 

3. Hxecution of —The term of the circuit court having expired 

by law at twelve o’clock on Saturday night, a bill of excep- 

tions, signed by the presiding judge on the next morning, 

‘before the verdict and judgment and sentence of the court, 

or either of them, had been entered on the minutes of the 

court, and before the minutes were signed,’’ cannot be consid- 
evil as having been signed during the term.—Bryant v. The 


State.. 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Note presumptive evidence of settled accounts—Cn settlement of 
accounts between a debtor and his creditor, a note being given 
for the ascertained balance, an order, previously given by the 
creditor to a third person, if then accepted or paid, is pre- 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—continvep. 
sumed to have entered into the settlement.—Ala. & Miss. 
Railroad Co. v. Sanford & Reid............ccccrccssersesseees epbavenanen 

2. Burden of proof; failure of consideration of note—lIn an action 
on an unconditional promissory note, given for professional 
services to be rendered by the payee as an attorney-at-law, and 
payable on a day certain, the onus is not on the plaintiff to 
prove performance of the stipulated services, but on the de- 
fendant to show a failure of performance; and proof of the 
fact that the attorney was absent at the first ensuing term of 
the court in which the cause was pending, and that the cause 
was compromised by the parties before the next term, without 
more, does not even tend to establish a failure of considera- 
PRO OOD LBS 1, AUABOD 55555 canesicnasssesshcrscacesswotesccessevessese: OOF 

What constitutes assignment 6f noite, as against attaching creditor. 

Where a debtor places promissory notes, payable to himself, in 

the hands of an agent, with written Finstructions to collect 

them, and to pay over the proceeds to certain specified credit- 

ors, this does not amount to an assignment or transfer of the 

notes, either to the specified creditors, or toa surety who after- 

wards pays their debts, as against a subsequent attaching cred- 


¢ 


itor.—Clark, Austin & Smith v. Cilley..........s.cccsccsccscssssecses BOD 


BILL OF PARTICULARS, 


See Account, l. 


CHANCERY. 
I. JurispicTIon. 


1. Equitable relief against award—A court of equity will not set 
aside an award, on account of an objection of which the com- 
plainant was fully advised at the time he executed it.—Wil- 
lingham v. Harrell............+ picbuNbagelessanevhrebsovacneevaseuweaweveeess 

2. Same.—A court of equity will not set aside an award on the 
application of a party who, more than two years before the 
filing of his bill, voluntarily paid more than one-half of the 
amount found against him by the arbitrators, and gave his 
notes for the residue; and who, if he had exercised ordinary 
prudence and circumspection, would have been fully informed 
before he executed it of the existence of the facts on account 
of which he seeks to set it aside.............0000 sescsccvscscscescesceeee 

3. When widow may come into equity, against husband’s administrator. 

A widow cannot maintain a bill in equity, against the adminis- 

trator of her deceased husband, to recover money belonging to 

the corpus of her statutory separate estate, which the husband 
had received in his life-time, and had not paid over or aecount- 

edfor. (A. J. Warxer, C. J., dissenting.).—Bennett’s Adm’r v. 


iy 
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CHANCERY—conrTinueED. 
4. When wife’s administrator may come into equity.—The personal 
representative of the wife cannot maintain a bill in equity, 
against the personal representative and heirs-at-law of the hus- 
band, to recover property which accrued to the wife after her 
desertion by the husband; which was claimed, held and con- 
trolled by her as a feme sole; of which the husband never had 
possession, and to which he never asserted any claim or title. 
ET BAGG. BOT. 000s cies sesssenes on nies ion Sainte aloes 

5. When administrator may come into equity.—The administrator of 
a deceased tenant for life cannot come into equity, to recover 
property which he claims as emblements accruing during the 
year in which his intestate died ; his remedy at law being ade- 
quate and complete.—Coleman v. Camp........... juve eaeaantones 
6. When debtor’s beneficial interest in trust property may be subjected 
in equity to payment of debts —Under a deed of gift, by which 
slaves and other personal property are conveyed to a trustee, 
for the separate use and benefit of the grantor’s daughter, then 

a married woman, and her children, free from the control, 
debts and liabilities of her husband ; witha further stipulation, 
that the trustee ‘shall and will, at all times hereafter, permit 
all, or such portion of said property, to be and remain in the 
possession and under the control of” the daughter, “as shall 
and may be necessary for the welfare and comfort of her and 
her children ;” provided, that the trustee “may and shall, at 
any and all times, have the right and authority to take posses- 
sion of said property, should he deem it necessary and proper 
for him so to do, and to manage and employ the same as shall 
be to the true interest and benefit of herself and her children,” 
although no portion of the trust property can be sold for the 
payment of the daughter’s debts, her share of the income and 
profits may be severed and applied in equity. (Ricr, C. J., 
dissenting.)—Robertson & Pettibone v. Johnston...........c0000e08 
7. Settlement of decedents’ estates—After the settlement of a de- 
cedent’s estate has been commenced in the probate court, it 
cannot be removed into the chancery court, by either party, 
without the assignment ef some special reason justifying the 
interposition of equity. —Park v. Park...............scesecececeereceee 
8. Same.—In this State, the chancery court 1etains its original 
jurisdiction over the administration of decedents’ estates, and 
may be appealed to by a proper party, before the concurrent 
jurisdiction of the probate court has attached, without the 
assignment of any special reason; but, to authorize an execu- 
tor or administrater to seek its aid and instruction, he must 
show some special circumstances, requiring or justifying its 
interposition.—-MeNeill v. MeNeill........ sit aicheisiamcninhas aan i 
9. Same.—-Neither the fact that the administrator, before the ex- 
piration of eighteen months from the grant of administration, 
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CHANCERY—conrTinvueb. 
and before he ascertained that the estate would prove insoly- 
ent, paid debts not of a preferred class; nor the fact that he 
was the surety of his intestate, on one of the debts so paid, 
which was a note given for the purchase-money of land; nor 
the fact that he has acontroversy with a commission-merchant, 
to whom he shipped the cotton belonging to the estate, aud 
by whom the proceeds of sale were retained, under an alleged 
contract with the intestate in his life-time, in payment of bal- 
ance due for advances,—authorizes the administrator to come 
into equity seeesdesesceesec peesGaas sh aiNis ose Sai 412 SS OSS In a Oe 
10. Marshaling assets between legaltees and heirs-at-law. wee creditor 
will not be allowed, in equity, to enforce satisfaction of his 
debt out of slaves specifically bequeathed, when the legatee 
shows that there are descended lands, which, as between h'm- 
self and the heir-at-law, ought to be first subjected, but wil] be 
required first to exhaust the latter fund; but, when the effect 
of such arrangement would be to lessen or impair the obliga- 
tion of the creditor’s contract, or to subject his claim to any 
additional peril, or to unreasonably delay him in the enforee- 
ment of it, the court will not thus interfere; consequently, 
when it is not shown who the heirs-at-law are, nor whether 
they are within ‘he jurisdiction of the court, and it appears tliat, 
while the specific legatees are precluded by a former decision 
of the court from contesting the justice of the ecreditor’s de- 
mand, the testator was in fact an infant when the liability was 
contracted, and that the only evidence of the debt is a jadg- 
1ent rendered against the executor, the creditor will be al- 
lowed to pursue his remedy against the na legatees, 
Sanders v. Godley’s Adm’r....... ois 5a kee i ecekoseinenasieoe ‘ 
11. Injunction of probable nuisance. A viii stable, near a 
church, not being necessarily a nuisance; and the probable 
inconvenience that may result from its use, to the congregation 
worshipping in the church, not being a mischief of that vast 
and overwhelming character which authorizes the interference 
of a court of equity in advance of a trial at law,—the chancery 
court will not enjoin its erection, at the instance of the corpo- 
rate authorities of the church, on the ground that it will be a 
nuisance.—St. James Church v. Arrington.............sescesseeees 
12. Contract keld conditional sale, and not mortgage.—A written in- 
strument, signed by the defendant, reciting that he had ; 
x1 from the complainant several slaves, specifying the name 
and separate value of each, and then stipulating that, if (!< 
complainant ‘shall redeem, or cause to be redeemed, any 
part of said negroes within seven years,” the defendant would 


make a specific deduction from the value of each, —whether 
considered by itself, or in connection with an absoiute bill of 
sale, executed on the next day, which acknowledged the re- 


ceipt of the money in full payment for the slaves, and con- 
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CHANCERY—continvep. 
tained a warranty of soundness and title, is a conditional sale, 
and not a mortgage; nor will a court of equity declare the 
contract to be a mortgage, on proof that the complainant at 
first applied to the defendant for a loan of money, or other 
pecuniary aid—that the defendant declined to loan money, but 
made another proposition in reply, to which the complainant 
did not accede; and that by the arrangement finally concluded 
between them, the defendant assumed a large debt due from 
the complainant to a third person, took the negroes at the 
prices in the writings above mentioned, and received from the 
complainant his several promissory notes for the difference 
between the aggregate price of the slaves and the amount of 
the assumed debt; there being no proof of fraud, imposition, 
or unfairness, nor any great disparity between the value of the 
slaves and the price agreed to be paid.—Swift v Swift............ 147 
13. Reyormation of conveyance; laches —The lapse of three years, 
between the discovery of the mistake and the filing of the 
bill to correct it, does not show such laches as will deprive thi 
party of the right to relief, when it appears that the defendant 
was insolvent, and that the plaintiff made repeated efforts to 
have the mistake corrected without the expense of a law-suit. 
Se Fe ita tit das. ccnp ecandiots ir ecidinsvsdeadeoices ds uikc 504 
14. Sume; insufficient attestation of instrument.—It is no objection 
to the reformation of a conveyance, embracing both real and 
personal property, that it is not attested in such manner as is 
necessary to pass the title to the realty...... ........... Bee shlsigies 504 
15. Same; adverse possession.—The validity of a conveyance, iter 
partes, not being affected by the fact that the property was ad- 
versely held at the time of the execution of the instrument, 
such adverse possession constitutes no objection to the reform- 
ation of the instrument in equity........ ScaevissasuoseesseNes erosastes D4 
16. Same; statute of frauds.—The fact that a contract in writing, 
signed by only one of the parties, contains stipulations to be 
performed by the other which are within the statute of frauds, 
will not prevent a reformation of the instrument in equity at 
the suit of the latter... 2.2.2.2... ccccssese siinkines acess seserceece JOE 
17. Removal of husband as trustee—A deliberate and permanent 
abandonment of the wife by the husband, without reasonable 
cause, is sufficient (Code, 2 1994) to authorize his removal from 
the trusteeship of her statutory separate estate.—Boaz vy. Boaz. 334 
18. Removal of mother from custody of infant children.—The chancery 
court will remove infant children from the custody of their 
father or mother, whenever it is clearly shown that their mor- 
als, safety or interests require their removal; but this juris:ic- 
tion is one of extreme delicacy, and will only be exercised in 
cases of gross misconduct on the part of the parent, or inabil- 
ity from some cause to furnish proper nurture and training 
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CHANCERY—conrTinuep. 
for the child. The fact that the second husband of the mother, 
who shares with her the care and management of her infant 





children, is not a man of unexceptionable morals, and is ad- 
dicted to profanity, even in the presence of his family, is not 
sufficient cause for the removal of the children from the cus- 
tody of the mother, against her wishes, when it is shown that 
they are treated kindly, are well fed, well clothed, and sent 
to school; that no charge is made for their board and lodging, 
and that they are of such tender years as to require their 
mother’s constant watchfulness and care.--Striplin v. Ware, 83 
19. Purchase by administrator at his own sale set aside.—The chancery 
court has jurisdiction, at the suit of the distributees of an in- 
testate’s estate, to set aside a sale by the administrator of 
personal property, under an order of the probate court, at 
which the administrator himself became the purchaser.— Payne 





i PNANURIN ccm peeapuuicc ooSess curios saneucieaasodesh Gk bine ausGcbaaeeselcaca Kina.s 623 
20. Same.--The purchase of a slave by the administrator in this° 
case, at a sale made by himself under an order of the probate 
court, was set aside at the instance of the distributees of the 
estate, on proof that very few persons were present at the 
sale; that only one bid was made; that the price at which 
the slave was knocked off was less, by $200 to $400, than her 
real value; that the administrator made no effort to attract a 
crowd at the sale, and declined to impart information as to 
the time and place of sale to the intestate’s father, who, as he 
knew, desired to purchase.......... dsusaebeenReisecsuens piseneheensiiiliees 623 
21. Purchase by executor and guardian at his own sule.—The defend- 
ant having married the complainants’ mother, who was at the 
tine their guardian by appointment from the probate court, 
and also executrix of their deceased father’s will; and having 
afterwards procured from the probate court, as executor in 
right of his wife, an order for the sale of decedent’s real es- 
tate, which was devised to the complainants jointly with their 
mother; and having himself become, through an agent, the 
purchaser at the sale,—the sale was set aside at the instance 
of the infant devisees although no fraud, unfairness, or inad- 
equacy of price was shown.—-Calloway v. Gilmer...............068 304 
22. Purchase by mortgagee at his own sale——A purchaser of land, 
having executed to his vendor a mortgage to secure the pay- 
ment of the purchase-money, and having afterwards resold 
the land toa third person, who agreed that he would discharge 
the unpaid balance due to the vendor, and that the land 
should remain bound by the mortgage, is not within the rule 
which forbids a mortgagee to purchase at his own sale, and 
may become the purchaser at the sale under the mortgage. 
Pe he PRR aihkes nbs :sacheustinships <sassemonanes.. BOD 
23. Sume.—The wife of the mortgagor, claiming under a volun- 
tary conveyance from her husband subsequent to the mort- 
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gage, may, in equity, impeach the validity of the sale under 
the mortgage; and if her bill alleges that the mortgage debt 
was nearly (if not quite) paid, that the mortgagee concealed 
from her the true state of the account between himself and 


the mortgagor, had the property sold for a pretended debt 


greater than was actually due, and, in effect, became himself 


the purchaser at the sale, she makes out a case for equitable 
relief.—Cain v. Gimon............6068 Macnee eaeak CAs Bs eee Rrecedanahonsa 


24. Equilable assignment of vendor's lien.--An unqualified endorse- 


ment of a promissory note, given for the purchase-money of 


land, is an equitable assignment of the vendor’s lien; and an 
unqualified assignment of a judgment, recovered by the en- 
dorsee upon the note, carries with it the same lien.--Griflin 
a aicnnisati venient ss as tetann osrsmecdonanses Se ciddasonewencess 
25. Subrogation of surety to vendor's on —If the aclinelinhezen ator of 
an insolvent estate pays in full, with his own individual funds, 
a note given for the purchase-money of land, on which he was 
bound as his intestate’s surety, he cannot claim to be subro- 
gated, in equity, to the vendon’s lien on the land.--MecNeill v. 
MeNeill............ NvpsaNsereinsseess PO TRE Ere TOT Te ; 
Jurisdiction of equity to establish and quiet title to right of way. 
A court of equity has jurisdiction, at the suit of a purchaser 
from the devisee, to enforce the specific performance, against 
a purchaser of the servient lands, of an express grant by de- 
vise of a right of way appurtenant, by establishing the right, 
defining the track, and enjoining the disturbance of the way. 
ERS 0. TENOR saisiseciian xcane ns ad caedeats Maciendneviiuanens adiiaen 
27. Compeusation.--On decreeing the specific performance of the 
grant of aright of way, establishing the right, defining the 
track, and enjoining the disturbance of the way, the court 
will also order an account of the damages sustained by the 


complainant from the defendant’s denial and disturbances of 


If. Pueapincs anp PRAcTICcE. 


Parties to injunction suit.—It is improper to make the probate 
judge a defendant to a bill in chancery, which seeks to enjoin 
the settlement of an estate oe in his court.—MeNeill vy. 
gy cht ae reer ee isa eadaen ee 

. Allegations of bill. ery a bill to set as widen an award, a general 
apie that the arbitrators “were guilty of fraud, partiality 
and corruption,” without a specification of particulars, is wholly 
insufficient.—Willingham v. Harrell................ see. 

30. Same.—In a bill to correct errors of law and fact in the final 
settlement of a guardian’s accounts before the probate court, 
(Code, 2% 2041, 1915-16,) an averment “that said account was 
stated and filed to suit the embarrassed state of said guard- 
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CHANCE nen ED. 
ian,” without a specification of the particular errors complained 
of, is not sufficiently precise and definite.—Travis v. Frierson. 
31. Offer to do equity.—In a bill filed by a voluntary purchaser 
from the mortgagor, seeking to set aside the sale under the 
mortgage on the ground of fraud, and to be let in to redeem, 
an averment that the complainant is ready to pay the amount 
admitted to be due on the mortgage debt, ‘“‘and hereby ten- 
ders that amount,or any other sum that may be found due, and 
submits herself to this court for its decree in that behalf”’, is 
a sufiicient tender.—Cain v. Gimon.............se000seseee 
32. Offer of indemnity.—In a bill filed by the distributees of an 
intestate’s estate, seéking to set aside a purchase of slaves by 
the administrator, at a sale made by himself under an order of 
the probate court, an offer of eae is not necessary. 
RYAWARSUNI2 OM MEPEREN: (ole ieln s\ais ie cic le aisle ee raleie to's oie raaasreie nisin sipiars 
do. Affidavit of lost instrument.—When a party comes into equity 
to obtain the benefit of an instrument properly belonging to 
the jurisdiction of a court of law, on the ground that it is lost, 
an affidavit of its loss must accompany the bill; but this rule 
does not apply to a bill for the foreclosure of a mortgage, given 
to secure the payment of a note which is alleged to be lost. 
O’Bannon vy. Myers’ Executors ..... Te Coe rere 
34. Amendment of bil/—A mere inconsistency, or repugnancy be- 
tween the allegations of the original and amended bills, does 
not render the allowance of the amendment improper; there 


must be an inconsistency, or repugnancy, in the purposes of 
the bill, as contradistinguished from a modification of the relief 


sought.—Cain y. Gimon....... sbenbneh Soeceasecorsnesoanercoees paaheieesas sues 
35. Effect of amendment.—So far as the equity of the bill is con- 
cerned, anamendment takes effect as of the date of the origi- 
WIE PESTA ess 5 oe ea saiessacuusesaee R oaneeeeee ans SaeRsseuhnesncubyecuusnaasesaceoiessine 
36. Weight of responsive answer.—A sworn answer, denying a ma- 
terial allegation of the bill, throws on the complainant the 
onus of sustaining his averment by the testimony of two wit- 
nesses, or of one witness with corroborating circumstances. 
PABtermOea v.actnlON.. .. suisse chee sien tessa see eats rss senate 
37. Same.—Where the bill alleges that an original paper, a copy 
of which is ap: ended as an exhibit to the bill, is in the de- 
fendant’s possession, and specially interrogates him as to the 
correctness of the alleged copy, and requires him to point out 
the differences (if any) between it and the original; and the 
defendant specifies in his answer two particulars in which the 
alleged copy differs from the original, and avers that there are 
other differences which he cannot recollect,—this does not 
impose upon the complainant the onws of proving the correct- 
ness of the alleged copy.—Hartwell v. Whitman............ 


38. Same.—A statement in an answer, to the effect that ‘“respon- 
dent does not admit the statement of moneys paid as charged 


"Oy i 
(23 4 


168 


168 


168 


712 












INDEX. 753 





CHANCERY--continvuep. 
in the bill to be correct, but avers that the aggregate of said 
payments but little (if any) exceeded the amount of principal 
and interest due on the first of said notes,’ does not so nega- 
tive the payments claimed in the bill as to require the testi- 
mony of two witnesses, or of one witness with corroborating 
circumstances, to overturn it.—Bobe’s Heirs v. Stickney. ... 482 

39. Same.—The recital of a note in a mortgage given to secure it, 
although it does not estop the mortgagor from denying the 
existence of the note as recited, is not sufficient to overcome 

















































his sworn denial of its existence in his answer to a bill in chan- 
cery.—O’Bannon v. Myers’ Ex’rs...........ccccccesccesess ODL 
40. Same.—The issue in this case being, whether the feme covert 


defendant executed the promissory note which was sought to 





be charged upon her separate estate, and which purported to 
be signed by her, jointly with her husband; one witness 
expressing the opinion that her signature was genuine, while . 
four other witnesses testified, that the handwriting, though 
closely resembling the defendant’s, was not hers; and the evi- 
dence showing that, when the note was handed to the husband, 
and he was required to procure his wife’s signature, he weut 
with it towards the room occupied by himself and wife, and 
returned with her name signed to it,—/eld, that the evidence 
was not sufficient to overcome the sworn denial of the answer. 
Starke v. Blackwell....... jieetainis Skew eee cn eenaeceN . 154 
At. Variance.—There can be no decree in chancery, in favor of ° 
the complainant, without a substantial correspondence be- 
tween his allegations and proof.—O’Bannon v. Myers’ Ex’rs.. 551 
42. Same.—Under a bill which alleges that a contract for the sale 
of slaves was a mortgage, and prays for a redemption and 
account, if the evidence shows that the contract was a condi- 
tional sale, there is a fatal variance between the allegations 
AE OE IIE Wi Bias visits dtescsneninncecavesssaciticcccsccceves TRE 
43. Saine——Under a purchaser’s bill, seeking a reformation of his 
vendor’s title-bond, by the insertion therein of a parcel of 
land, which, he alleges, was a part of the tract purchased by 
him, and was omitted from the bond by the fraud or mistake 
of his vendor,—if the evidence shows that the said parcel was 
omitted by mistake, and that another parcel, not constituting 
a part of the tract sold, was inserted in the bond by mistake 
in lieu of the omitted parcel, the complainant cannot have a 
decree.—Easterwood vy. Linton...........ccescccceccceseee LIB 
44, Same.—So, where the bill alleges, that the vendor had no 
title to one parcel of land included in the title-bond ; and the 
evidence shows that said parcel formed no part of the tract 
sold, but was inserted by mistake in lieu of another parcel, to 
which the vendor had title,—the complainant cannot have a 
Mains wongs 175 


a ee ee (SPEDE S.C wSROeSe ceeds fatvdvws 
ition, alleging 


45. Same.—-In a bill between co-sureties for contribu 
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CHANCERY—conrinven. 
that the defendant received a certain draft from the principal 
as an indemnity, and gave a receipt for the same, wherein 
it was recited and stipulated that the money collected on 
the draft should be applied to the payment of the judgment 
against the two sureties,—the date of the receipt, and the 
description of the judgment, are immaterial matters ; conse- 





quently, a variance between the allegations and proof, in these 
particulars, is not fatal to the plaintiff’s case --Hartwell v. 
PN i cS ne ideiaween sss Fees weet Oey ot peer 

46. Refunding bond.--When an injunction of a jedan or 
action at law is dissolved by interlocutory decree, the defend- 
ant must be required to vive a refunding bond, as prescribed 
by section 2982 of the Code.--McLaughlin v. McLaughlin. 

47. When exception to master’s report is necessary.—W here tlie 
chancellor, in ordering a reference to the master, prescribes 
the rules to be observed in the statement of the account, 
and the master conforms to those rules, an exception to his 
report is not necessary to enable the appellate court to exam- 
ine into the correctness of the account thus stated. —Bobe’s 
Peite 7 BUGKMOY.. 2. 6556 cee. cess RMAN RPE VERG: 6458 eSs ae 

48. What is revisable on error.—On appeal from a decree in chan- 
cery, dissolving an injunction on the denials of the answer, 
Without passing on the equity of the bill, the appellate court 
will only consider the single question decided by the chancel- 
lor.—McLaughlin v. McLaughlin.......... SE eae Or 

49, Same.—On appeal by the complainants from a final decree in 
chancery in their favor, assigning as error the rules adopted 
by the chancellor for the statement of the accounts between 
the parties, the appellate court will not, at the instanee of the 
appellees, consider the equity of the bill.—Bobe’s He'rs vy. 
ee PTET er eT Eee pei Reeurle Rees ees 

50. Same.—On appeal from a fin: al decree in chancery, granting 
to the wife a divorce @ vineulo matrimoni?, and ordering the 
husbind to pay her a specified sum as temporary alimony, and 
an additional sum to her solicitors as compensation for their 
services, the order for the payment of the solicitors’ fees is 
revisable; but, on the question whether the order for the pa - 
ment of temporary alimony is revisable, the majority of the 
court express no opinion. (A. J. Wauxer, C. J., dissenting, 
held that neither portion of the order for the payment of 
money was revisable.)—Jeter v. Jeter........0.-ssceeseeees 


CHARGE OF COURT. 
Abstract charge—An abstract charge is properly refused. 
PPOEMROO F2 THO BUR 6 oo. 6 cncneneinennecises wetvoseecsseaveesesacsossess 
2. Same.—A charge cannot be considered abstract, when there 
there is any evidence, however weak, tending to support it. 
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C HARGE OF COURT—commam, 

2. Charge objectionable for obscurity or generality——-A charge which 
is not abstract, and which asserts a correct legal proposition, 
though it may be objectionable for generality and obscurity, 
or calculated to mislead the jury, is not an error which will 
work a reversal: the party who supposes himself injured by it, 


| 
' 


should ask an explanatory or qualifying charge................0068 
4. Same.—The giving of a charge which asserts substantially a 
correct legal proposition, although calculated to mislead the 
jury, if critically considered, affords no ground for the reversal 
of the judgment: the party should ask an explanatory charge. 
INE Ts TENN pha nicicisiinaes's saniantena einen eeRinntee ive 
Charye invading province of jury——A charge which assumes a 
fact as proved, when the evidence only tends to establish it, is 
an invasion of the province of the jury.—Jones v. Fort...... 
6. Same. The sufficiency of oral evidence to establish the due 
presentation of a claim against a decedent’s estate, is a mutter 
for the determination of the jury; and a charge which in- 
structs them that the evidence, if believed by them, ‘‘is not 
sufficient to authorize them to find a due presentation of the 
claim,” is an invasion of their sian Executors 
fi ER a cehsnecnahineiiucianpeniens sagnasasnreir auevedeosornacstaeee 

ts “Charge referring legal question to jury. ch is hie duty of the 
court to determine what facts are necessary to establish the 
legal signing and attestation of a will; consequently, a charge 
is erroneous which refers the decision of that question to the 
jury.—Riley v. Riley...............sse00 Sadsnudteaauss ceeds eiae 


» ON 


See, also, CriminaL Law, 28-32 


CODE OF ALABAMA. 
1. 42397, 399, 400. Sale of slave by unlicensed broker or negro- 
EE GFT iano ices a posses ee¥esnwes eas 
Be TS Fs ois sisikn c eeen ise escsascisiees swine 
a er reer Terre ee Terre er TT Teer rere ro 
2. ¢256i-62. Contempt of court—Withers v. The State............ 
3. i gaiisien Removal or suspension of attorney-at-law—W ithers 
fC ae Nie WW ce Scho ceaen deen dereeieeere sevens 

ae 42763, 775, 2141. Actions against cownty.-—Marshall County v. 
ACIS OUI OO UMNUY or wicrhaialeis ole a wissalsiaie ie laieisiaje eels ale eins Spawew nina 
21058. Retailing liquor.—Patterson v. The State........... 
21176. Obstruction of public road.—Prim v. The State...... 

7. 21203. Action against county for damages by fall of br idge. 
Borvour County Ve wPunsons <s.c.s2i0ie os seiciswis esis ose cinies ated 
8. 21295. Three years possession aincumaty under loan. Dende on 
V. Mo WHAInGisiccscccrsssccccccconssscvccccsecvesccdeesecoscsccesescesceesoees 
9. 21354. Right of dower.—Harrison vy. Boyd.............0 000s 
Also, Boyd v. Harrison............. Wiis aanwe kei ohidetoas Weeiie 
10. 21859. Widow’s quarantine.—S. C.....ccecccereeevecees 209, 
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CODE OF ALABAMA—continvEp. 
11. 241551-52. Statute of frauds.—Sawyer v. Ware..........sceeseeees 
| nr 


NC I cites Siiccndsnsacdnss an sdbees sa panes cake teassnansioranesasivnses 
Ledlow vy. Becton..... See ee RT TR re 


12. 21556. General anshpiniint, —Stetson & Co. 1 v. Miller.. 
13. 21568. Action for money lost on horse-race.—Davis v. Bee. aoe 
14. 21602. Implied revocation of will.—Welsh v. Pounders...... 


15. 21611. Erecution and attestation of will.—Riley v. Riley....... 
16. 221737,1751. Administrator’ s authority to rent land —Boynton 
Vv. Mck iwen..... Sp So a Be Oo OOO ore ae 
17. 21813. dibiatnieniaiea? s liability for witerest.— Roundtree & 
K IPbY V.SNOGPTASE. ..:50<00000008 Fecpetbasaserenucas suai saseeesnveorsss eter 
18. 241971-72. Alimony.—Jeter v. Jeter........... Peni erases 


19. 4) 1981-88. Separate estates of married women.—Walthall v. 
ISRTBR: jo ccacas Tere eT Pane ee ee ee Pe ee SOR eC or 


20, 21994. Removal of husband as trustee of wife's separate estate. 


Boaz v. Boaz........ SEsbRae M Euroa Se Sbbewacbecsawsc sna ener’ Pa aaatcun sor ceosten 
21. 24 2014-15. Mother’s right, as guardian, to custody of infant 
childre a.—Striplin We WN IG sic sissencssseres oceccccccceccccccccccscccsccccece 


22. 42037. Removal of guardian.—Cockrell v. Cockrell............... 
23, 222309, 1825. Compensation of guardian—Allen v. Martin... 
24. 22129. Who is proper party plaintiff—Newsom v. Huey....... 
Also, Ala. & Miss. Rivers Railroad Co. v. Sanford & Reid......... 
25. 22220. Slander for words imputing want of chastity to female. 
RR FU RRR cacti daiennnoencs xanxnsddeeinababewneminnebuprndenses ss 
26. 22233. Bill of particulars iia Fs AUR ccccenncrsissese 4 


27. 22245. Plea of tender.—Rudulph v. Wagner..... Sa ood 
28. C2203. LPEMUPTEF.——MNOWSOM. V. TINOCY......cccsssccsscesccersocccseceee 
29, 72 2278-79, 2238. What instruments import consideration.—Ala. 


& Miss. Rivers Railroad Co. v. Sanford & Reid..... 


30. 32290. Competency hie as witness for assignee.—Sawy er V. 


31. shines rae ae * witness as affected by interest.— Durden 
PURO WY AURUANUIS Sc | oisicieuars olee wisieie'a aie Sere oie inte soos ae ac 
het | rer palsies he Nahe ana oa 
Ata. & Miss. Rivers Railroad Co. v. flentoed & Reid. besseasesnesee 
52. 22313. Examination of parties as witnesses. — Fitzpatrick v. 
ESOWNB 5 a's <0 5 a%sis ain Wels wing }ei.t sint7= 1s1 ate SOO ree 
33. 22509. Attachment between non-residents.—J ones vy. Lawrence... 
34. 32510. Publication against non-resident in attachment suit.— Dow 


v. Whitman & Ousley................. Bac ganvbeseetescentnsacassenisssoe ses : 
35. 34 2561-62. Want of statutory affidavit in such suit.—S. C....... 


36. 22645. oegeoeronis between sureties—Simmons v. Varnum.... 
37. 422710-13. Arbitrations—McCrary vy. Harrison. iaeeeerassies 
38. 32753. Ristaiblitan of lunaey.—IJn re Silent ccestcincncscass 
39 322819, 2471. Garnishment on judgment by justice of the peace. 
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40. 72982. Refunding bond in injunction suit—McLaughlin v. Mc- 


Oe eee ee ae eee PSP eR CIE Mee ee eo, 
41, Forms of complaints. —Pike v. Elliott...... uhclakelyy eters eka. etevieavane 69 
42. 73016. When appeal lics.—Guilford v. Hicks................ 95 
43, 33 3084-85. Manslaughter.—McManus v. The State.......... 285 
44. $75154-3165. Forgery.—Harrison v. The State.....-....ecs.0c08... 248 
45. 23283. Trading with slaves.—-Harrington v. The State eee coaee . 236 
46. 23591. Objections to grand jury.—sS. C......... pile neanpete voce verses . 236 
47. 23600. Conviction on testimony of hisieiabion. — Bird v. The 

2100). f : a ee Rea swarpisabeee sls iia varese iallavatar enasclnceeusteiblniasc? aavestacnetenttel 279 

A i 
48. 43608. Change of venue.-—Mose v. The State.........ccececeeee. oe , 211 

AO, PA Ria, Ne scisesks «+ tans sysinnsie sacteeausmiinbbbeasevenuts 232 
49. 43671-7383. Bail_—Ez parte Carroll & Adcock.........-scceseeeeee 300 
50 43692. Sei. fa. against bail.—Welch v. The State............. 277 
51. 4Z3710-47, Petition for habeas corpus.—Guilford v. Hicks. 95 
52. Forms of indictment.—Bryant v. The State................. . 270 
CONFLICT OF LAWS. 

1. What law governs right of dower.—Authorities cited on the 
question, whether the widow’s right of dower is governed by 

the law which was of force at the time of the husband’s death, 

or by that which was in existence at the time of the marriage 

and acquisition of the land.—-Harrison v. Boyd............. 203 
2. Sume.—The widow’s right of dower is governed by the law 

which was of force at the time of the husband’s death, and 

not by that which was in existence at the time of the mar- 

riage, or of the husband’s acquisition of the land.—Boyd v. 

MMATUIS O14 doulas snes s/sesecas'setnsccsusicsansveaincdavesedessstevenneeasiser .. 033 
3. What law governs revocation of wth __T he ouvition siether a 

will, executed in 1851, is impliedly revoked by a sale and con- 

vevance of the land devised by it in 1856, must be determined 

by the provisions of the Code of 1853.—Welsh v. Pounders... 668 
4, What law governs validity of contract.—-Where an administrator, 

on final settlement ot his accounts, was sought to be charged 

with the unpaid balance due on a bond, executed by him to 

the intestate in his life-time; which bond, though executed in 

Alabama, and binding the obligor to the payment of eig’'t per 

cent. interest, was proved to have been given as asubstitute for 

another bond, containing similar terms, but executed ii 

Carolina, and given for the purchase-money of property tic: > 

bought by the obligor from the intestate,—held, that the valia- 

ity of the contract, as to the interest reserved, was to be deter- 

mined by the laws of South Carolina.—Broughton’s Adm’r v 

68 
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CONSTITUTIONAL LAW. 


1. Act of Feb. 24, 1860, loaning two and three per cent. funds to rail- 


Us 


road companies, and imposing additional restrictions on loan author- 
ized by former statute —The act of Frebruary 17, 1854, “to aid 
the Tennessee and Coosa railroad,” (Session Acts 1853-4, p. 
280,) having been accepted and acted on by the said railroad 
company, by the completion of portions of its road, and the 
letting out of contracts for the completion of the residue 
within the time required by said act, it was not competent for 
the legislature, by the subsequent act of February 24, 1860, 
(Session Acts 1859-60, p. 110,) to impose additional limita- 
tions on the loan authorized by the former act; nor can the 
latter act operate as a revocation of the authority conferred on 
the governor by the former ; consequently, said railroad com- 
pany 1s entitled to receive from the public treasury the sums 
loaned by the former act, on its performance of the conditions 


therein specified, without a compliance with the additional 


requisitions of the latter act.—Tenn. & Coosa Railroad Co. v. 
ss saciers can % Gakamerese heb bboeminitietiaNinee TiS Mie eee oeeee 
Statute authorizing municipal corporation to aid railroad company. 
The act of February 8th, 1858, “to authorize the corporate 
authorities of the city of Mobile to aid in the construction of 
a railroad, upon a vote of the citizens,” (Session Acts 1857-8, 
p. 165,) and the act supplemental thereto, epproved Novem- 
ber 29, 1859, (Session Acts 1859-60, p. 294,) are not violative 
of any constitutional provision ; being neither an illegal exer- 
cise of the taxing power, nor a taking of private property 
without just compensation.--Gibbons v. Mobile & Great North- 
co a thiewe is Dee Se beaees 
Exemption of public corporation from liability to garnishment. 
The exemption of public or municipal corporations from lia- 
bility to process of garnishment, involves no violation of the 
Ist section of the 1st article of the constitution, which de- 
lares that “no set of men are entitled to exclusive, separate 
emoluments or privileges, but in consideration of public ser- 
vices.””--Clark & Saunders v. Mobile School Comm’rs.......... 
Attorney's right to practice before municipal court.—Although a 
quasi-criminal proceeding before the mayor of Mobile, for an 
alleged violation of a municipal ordinance, is neither a ‘‘crimi- 
nal prosecution,” nor a “civil cause,’”’ within the meaning of 
the 10th and 29th sections of the 1st article of the constitu- 
tion, securing toa party the right “to be heard by himself 
and counsel;” yet, under section 730 of the Code, construed 
in harmony with the general spirit and policy of these consti- 
tuiional provisions, an attorney-at-law who has been regularly 
licensed by the supreme court, and who has taken the pre- 
scribed oath, has a legal right to appear, when employed for 
that purpose, as counsel for persons who are on trial before 


410 


621 
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CONSTI ITU" TIONAL LAW —CONTINUED. 


the mayor for alleged violations of the municipal laws; and, 
under section 3403, he has also a right to appear as counsel 
for the accused on a preliminary investigation before the mayor 
as committing magistrate.—Withers vy. The State........... 
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CONTRACTS. 


1, Execution and mutuality of contract.—An instrument in writing, 
in form a deed, which, after reciting the terms of a contract, 
whereby the grantor agreed to sell and transfer to the grantee 
his interest in certain real and personal property then. in liti- 
gation, conveys the property by proper words, becomes bind- 
ing on the grantor when signed, sealed and delivered by him, 
and does not require to be executed by the grantee, although 
it recites the stipulations of the contract to be performed by 
him.—Thompeon v. Marshall .............ccccssesessscscoreccesssesseses OOF 

2. What instruments import consideration.—In an action against a 
railroad company, on a certificate issued by its engineer for 

work done by acontractor, (which certificate is alleged to have 

been signed and issued by the engineer as the authorized 
agent of the corporation, and to have been transferred by the 
contractor to plaintiff;) there being no sworn plea, denying 
the execution of the certificate,-the instrument itself is evi- 

dence of the existence of the debt, (Code, 232238, 2278-79,) 

and that it was made on sufficient consideration—Ala. & Miss. 

Rivers Railroad Co. v. Sanford & Reid.............00224sssccsssssees LUO 

Sufficiency of consideration.—In an action against a railroad 

company, by the assignee of a certificate issued by its engineer 

to a contractor for work done on the road, an oral agreement 
between the contractor and the engineer, to the effect that 
the certificate should be used in paying a debt due from the 
contractor to a stockholder, who was indebted to the railroad 
company, if made after th e issue and prebines of the certifi- 


we) 


cate, is without consideration ..... ae a esdsnnsceseeteeri cies 703 
Illegal consideration.-A contract, whe the ‘yin nen asettlement 
on a mistress, or a promise to pay money, made upon consid- 
eration of future illicit cohabitation between the parties, is 
void; and, although the law may presume, where the evi- 
dence leaves it doubtful whether the consideration was for past 
or future cohabitation, that the former was the real considera- 
tion; yet, where it was shown that “there was evidence con- 


s~ 


ducing to prove that the real consideration was future illicit 

intercourse,” the court may properly refuse a charge asserting 

that legal proposition, although “ there was also evidence tend- 

ing to prove that there had been prior illicit intercourse be- 

tween them.”—Walker v. Gregory ......ccsccossscsseccssseccceesees 180 . 
5. Same.—Where a party plaintiff cannot make out his case, 
without the aid of a contract founded on an illegal considera 
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CONTRACTS—continvep. , 
tion, he is not entitled to recover, although the contract may 
have been executed on his part; but, where a party is resist- 
ing a recovery, the rule may possibly be different................. 180 

6. What law governs validity of contract—W here an administrator, 
on final settlement of his accounts, was sought to be charged 
with the unpaid balance due on a bond executed by him to 
the intestate in his life-time ; which bond, though executed 
in Alabama, and binding the obligor to the payment of eight 
per cent. interest, was proved to have been given as a substi- 





tute for another bond, containing similar terms, but executed 
in South Carolina, and given for the purchase-money of prop- 
erty there bought by the obligor from the intestate,—h/eld, that 
the validity of the contract, as to the interest reserved, was to 
be determined by the laws of South Carolina.—Broughton’s 
ee CN cicbiassiie sd Vodkssenci tei insiatins ines. GBD 
Maintenance.—A contract, by which one of the defendants to a , 
pending chancery suit, having a common interest with the 
ot.cr defendants in resisting the relief sought, purchases 
from the others their interest in the property in litigation, 
with “the hires, rents and damages” which may accrue in the 
suit, and assumes a liability for their share of the costs and 
expenses of the suit, is not obnoxious to the charge of main- 
henninion:<iMRiamanpiains Pi iiadaticntenkatectscsins sssevcevecss O04 
8. Valility of contract between corporate authorities of Mobile and 
Great Northern Railroad Company, as affected by failure to 
comply with terms of act of 1858.—The act of 1859 having 
expressly empowere? the corporate authorities of Mobile to 
aid in the construction of the Mobile and Great Northern rail- 
road, by virtue of the vote of the citizens taken under ihe 
act of 1858, the failure of said corporate authorities, in taking 
the vote of the citizens, to comply with the terms of the said 
act of 1858, does not affect the validity of their contract with 
said company.—Gibbons v. Mobile & Great Northern Railroad 
eta Sa ee ee be keke ICE Oe eee ce LO 
. Same, as affected by fact that city —h with interest, exceed 
amount of aid authorized by said act—Nor is the validity of said 
contract affected by the fact, that the aggregate amount of the 
bonds issued by said corporate authorities, with the interest 
thereon accruing up to the time when they respectively fall 
due, exceeds one million of dollars, the sum specified in said 


ar s the maximum of aid to be extended to said railroad 
COMDANY sconce sas he ee RAS onus eh Mh eee bAGSE ERS . 410 
10. Sume, as affected by fuilure to reserve stock for accruing interest 


ids.—-Nor is the validity of said contract at all impaired 
. failure to require stock in said railroad company to be 
is | to the assignee or appointee of the city, for the interest 
it .y pay on said bonds.......... Pees Tee Te | 
Alton a 





Ll. & me,as affected by ler ry of tax for pend Senili 
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said acts of 1858 and 1859 only authorized said city authorities 
to aid said railroad company in one of two ways—. é., either 
by direct taxation, or by the issue of city bonds, as might be 
determined by the vote of the citizens—and not in both ways; 
yet said city authorities were thereby clothed with the implied 
power, in the event that the citizens voted in favor of the issue 
of bonds, to levy a special tax to provide for the payment of 
the bonds, with interest, as they fall due; and this, moreover, 
was expressly enjoined on them as a duty by the 13th section 
of the act of 1843. (Session Acts 1842-3, p. 116)............. 
12. Same, as affected by failure to comply with provisions of 9th see- 
tion of said act of 1843.--The 9th section of said act of 1843, 
prohibiting said corporate authorities of Mobile from borrow- 
ing money, or creating new debts, “for purposes of profit or 
improvement,” without the unanimous vote of the boards of 
aldermen and common council, at a full meeting, concurring 
with the mayor, is expressly reserved from repeal by the act of 
1844, “ to consolidate the several acts of incorporation of the 
city of Mobile, and to alter and amend the same,” (Session Acts 
1843-4, p. 191, 3 48,) and is not repealed, or in any manner im- 
paired, by said acts of 1858 and 1859, above cited; nor is said 
section confined in its operation to the powers which said city 
authorities were then authorized to exercise. But the issue of 
bonds under the contract with said railroad company is not, 
within the meaning of said section, the creation of a new debt 
“for the purpose of profit or improvement;” consequently, the 
validity of said contract is not affected by the fact that it was 
not made ata full meeting of both said boards, and with the 


unanimous vote of all their members.............ccccccccece 410 


13. Same, as affected by 16th section of said act of 1848, prohibiting 
contracts between said corporate authorities and individual mem- 
bers.—Since the contract with said railroad company does not 
require or authorize any member of the board of aldermen or 
common council to do any work or perform any service for said 
corporate authorities, the 16th section of said act of 1843, pro- 
hibiting contracts for work or service between said corporate 
authorities and the individuals composing either board, has no 
application to the case,.... CNGAAAAES AS HO REK RAAT E A Ee m5 


410 


14, Sume, as affected by official vote of corporate authorities —If said 





contract be a violation of the official oath, as prescribed by the 
7th section of said act of 1844, of those aldermen and common 
councilmen who were at the time stockholders in said railroad 
company; yet, since the statute does not declare the prohibited 
act void, nor impose a penalty for its violation, the contract is 


MOVE Cl OG AV ATI GEN SOW so 5.566 6:6.015) 4) odode: serene ete Svenoreiclere-sernroiens 
15. Same, as affected by public policy.—The fact that several of 
the aldermen and common councilmen were, at the time said 


49 
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contract was entered into, stockholders in said railroad com- 
pany, does not, per se, invalidate said contract............. 


16. Difference between sale and exchange; sale of slave by alii 


negro-trader.—The charges of the court to the jury in this case, 
relative to the difference between a sale and an exchange, and 
as to the construction of the statute (Code, 2 399-400) forbidding 
the sale of a slave by an unlicensed negro-trader, held, on the 
authority of Williamson v. Berry, (8 How. U.S. R. 544,) to con- 
tain no error prejudicial to the appellant.—Clement v. Cureton. 


7. Sule of slaves by unlicensed negro-trader.—The statute prohibit- 


ing a sale of slaves by an unlicensed negro-trader, and declaring 
such sale void, (Code, 23 397, 399, 400,) does not prevent a negro- 
trader, in whose sales-house slaves are exhibited for sale and 
sold by the owner, from recovering by action the half-commis- 
sions to which, by the custom of the trade, he is entitled in such 
nicasissittilaoalh v. Scruggs..... Serine is boustete cts eracohsna sissies 


18. Sume.—-Neither the 47th sub-division of section 397 of the ( ‘ode, 


nor the act of 1856 amendatory thereof, (Sess. Acts 1855-6, p. 25,) 
prohibits a broker or agent for the sale of slaves from selling ¢ 
slave belonging to himself, without license.--Brooks v. Pollard. 


19. Construction of special contract for sawing lumber ; perform- 


ance, and breach.—Under a contract by which the plaintiff agreed 
to let the defendants have all the pine timber on his lands that 
was suitable for good Inmber, and the defendants agreed to saw 
the same into lumber and sell it as soon as they could, to saw 
no other lumber until it was done, and to pay the plaintiff, an- 
nually, in money, one-fifth of the gross proceeds of the lumber 
sold and collected by them,—-neither the dissolution of the part- 
nership in the mill business between the defendants, nor the 
sale of the mill under a mortgage executed by one to the other 
of them, discharges them from the further performance of their 
contract, which is continuous and entire, and which binds them 
to performance within such time as will suffice for its accom- 
plistiment by the use of a reasonable investment and effort.—Fail 
& Miles v. McRee...... ee VA ONS a> be ease eee aeeawe wens xa 


20. Contract for sale of vial bavi article —A contract between 


the lessor and lessee of certain iron-works, to the effect that “the 
iron made at the furnace should be W.’s [lessor] as fast as it was 
mate, until he was repaid for his advances in money and the 
rent dne,” is a contract for the sale of the manufactured iron, 

and not for the work and labor bestowed in the manufacture. 
eee ee By 2 cr a RR tEE NG ayatahs 

‘hen title passes to purchaser, as against execution er liter of 
vendor.-—-Under a verbal contract for the sale of an article to be 


manufactured by the vendor, if the contract is within the statute 
of frauds, the title does not pass to the purchaser until there 
has baie a delivery to him; and ifa valid execution against the 
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4 vendor is in the hands of the sheriff during the interval between 
q the manufacture and the delivery of the article, the lien of the 
execution is superior to the title of the purchaser............ 675 


CORPORATIONS. 


1. What constitutes public corporation.—The Mobile school com- 
missioners, as established by the act “to regulate the system of 
public schools in the county of Mobile,” (Session Acts 1853-4, 

p- 190,) constitute a municipal or public corporation —Clark 
& Saunders v. Mobile School Comm’rs.............s000. sesvecssceeee O21 


~ 


2. Garnishment against——A public or municipal corporation is not 
amenable to the process of garnishment, under the laws of this 
State; and this exemption involves no violation of the first arti- 
ele of the constitution, which declares that “no set of men are 
entitled to exclusive, separate io-aee or privileges, but in 
eousideration of public services.”......... ier 62 


Authority of corporation to oid money. ae saliaidiion of the 


we 


grand lodge of free-masons of Alabama (Toulmin’s Digest, 582-3) 

confers on said corporation no power to lend money.—Grand 

Lodge of Alabama v. Waddill....... SiGns Oat eesemaceneasvepe CeaverieiecmOue 
4. Power of municipal magistrate, under ordinance, to imprison slave 

in default of bond for good behavior —Under the 15th section of 

the act of 1844, “to consolidate the several acts of incorpora- 


ae 


tion of the city of Mobile, and to alter and amend the same,’ 
‘Session Acts 1843-4, p. 180,) and the ordinance “for the pun- 
ishiment of vagrants and disorderly persons,’ (Digest of City 
Charters and Laws of Mobile, 145,) the mayor has ne authority 
or jurisdiction to require a slave to give a bond for his good 
behavior, or to commit him to jail in default of the execution 
Ol BUCH DONG s—WiIGhELS’ Vi. COWIE: .cscscscecavevecevcsateaseteanuese is B20 


— 


. Construction of municipal ordinance requiring publie carriages to 

be lighted when on duty by night—Under the ordinance of the 
city of Mobile, imposing a fine “on the owner or driver” of a 
public carriage, hack or cab, for a failure to have the lamps of 

his vehicle lighted when on duty by night, (Municipal Laws of 
Mobile, 105, 2 86,) it is no defense to the owner, that he was 

not present, and had no knowledge of the dhiend violation of 

the law by his negro driver.—Dane v. Mayor of Mobile...... JU4 
6. Competency of stockholder as witness for private corporation,.——A 
stockholder in a railroad company is not a competent witness 


for the corporation.-—Ala. & Miss. Rivers Railroad Company v. 


=! 
w 


Sanford & Reid.......... ART ane Roomate gibiecsves: x eon LGudncesevees re 


CRIMINAL LAW. 
lL. Change of venue.——The statute authorizing a change of venue in 

a criminal case, (Code, 2 8608,) {applies to and includes slaves. 
Mose v. The State.......... sealant oe dete nanteeteacacyeees reer | 
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2. Same.—The venue having been changed on the prisoner’s ap- 
plication, and the cause afterwards re-transferred, by consent, 
back to the county in which the indictment was found, and the 
trial there had without objection on the part of the prisoner, he 
cannot be heard, in the appellate court, to question the validity 

of the order re-transferring the cause.—Paris v. The State...... 232 
Arraignment, and service of copy of indictment and venire.-~When 

the record ina criminal case shows that the prisoner, being 
brought to the bar in custody, pleaded not guilty, without rais- 

ing any objection to the preliminary proceedings, and was 

thereupon tried and convicted, the appellate court will not 

reverse the judgment of conviction, because the record does 

not affirmatively show that he was formally arraigned, and served 

with a copy of the indictment and a list of the jury................ 232 
Entering plea of not guilty for prisoner.—W here a prisoner, hav- 

ing been duly arraigned, and having pleaded not guilty on his 


o 
. 


first trial, refuses to plead anew on a second trial, the court may 
cause the plea of not — to be entered for him.—Mose vy. 
Nc SGNis bu ha dies See KeN es ce xeen (‘ws akwkureeen. ST 
Objections to grand jury.—If an dbebinens is yoid, because 
found at a special term, at which the court had no authority to 
organize a grand jury, the objection may be taken for the first 
ime in the appellate court; but, where the court had such an- 
thority, the prisoner cannot (Code, % 3591) take any objection 
to the indictment, on account of the want of qualifications of any 
of the grand jurors.—Harrington v. The State. Meiseaies ks ee 


ct 


6. Authority of city court of Mobile at special terms. _U =“ the act of 
‘1858, “to repeal an act therein named regulating the sessions of 
the circuit and city courts of Mobile,” (Session Acts 1857-8, 
p-. 57, 23,) the city court has authority, at a special term, to 
originate business, to take indictments, and to organize a grand 
Oo ee ae en ne ee ee eee yD OF Are eee 236 

7. Presumption in favor of F jahjintid Ht the validity of an indict- 
ment, found at a special term of the city court of Mobile, de- 
pended upon the fact that the accused was in custody at the 
time it was found, and the record did not affirmatively show that 
he was not then in custody, the appellate court would presume, 
in favor of the judgment, that he was then in custody......... 236 

8. Sufficiency of indictment.—It is not necessary that an indictment 


should show where tie session of the court or of the grand jury 

vas held, or that the grand jury was legally called before the 

court, or that the indictment was returned into court, or that 

the offense was committed within the period prescribed as a bar 

ey ENON) OE SUNUOENONIN 35 oc bse dada's 60.0. sods one es ve's 236 
9. Munslaughter.—li death ensues from the intentional application 


of unlawful force. though there may have been no spe. fic inten- 


tion to kill, and though the weapon used is not ordinarily cal- 














re 





; INDEX. 


CRIMINAL LAW —continvep. 


culated to produce death, the perpetrator is guilty of man- 
slaughter in the first degree under the statute of this State, 
{Code, %7 3084-85,) as he would be guilty of voluntary man- 
slaughter at common law. (A.J. Warxer, C.d., snisiancsiite 
Manis ¥. The Bitte... 060.0. cesses ik napa Ree hha 
10. Murder; sufficiency oF indtiteiia u.— how indictment for the mur- 
der of * 
unknown,” is sufficient under the provisions of the Code.—Bry- 
ee re ee er rer ee ree ete kavevaueiavers 270 
11. Same; relevancy of prisoners subsequent acts and sidan as 
evidence. —Under an indictment for murder, it having been shown 


Li 





Butler, whose christian name is to the grand jury 


that the prisoner and the deceased, while on a drunken frolic, 
had an altercation together, which resulted in a fight between 
them; that the prisoner struck the deceased with a brick-bat 
during the fight, and that the latter died from the effects of the 
blow during the following night,—it is competent for the State 
to prove, “tiuat about a half-hour after the blow had been given, 
and alter the fight was entirely over, and after the parties had 
left the place where the fight oceurred, the prisoner went to 
the place where the deceased was, with a pistol in his hand, 
and said he had come to kill the damned old rascal.7—Mc Manus 
yy. asian ama anes ha Hiatal ie ee ery 285 
12. Same; admissibility of confcssions.— Where a witness testifies, 
that he went to see the prisouer,after his arrest, at the instance 
and request of the latter, and found him confined and chained; 
that in reply to an inquiry why he had sent for him, the pris- 
ener referred to an infermal preliminary examination, at which 
the witness had assisted, admitted that his denial of guilt on 
that occasion was false, and preceeded to contess his guilt; aud 
that he did net know of any promises or threats previously 
made to the prisoner,—this is sufficient, prima facie, to show 
that the confessions were voluntary, and to authorize their ad- 
mission as evidence before the jury.—Mose v. The State...... 211 
13. Same.—The coufessions of the prisoner in this case, who was 
a slave, held to have been properly received in evidence under 
the facts disclosed in the record, notwithstanding promises of 
favor made by his master several weeks previously, and threats 
of violence by third persons on the day before such confessions 
I iiss cad ccecounicsex es Hikiaie Ghee KARR AR CN AGS 211 
14. Withdrawal of jury pending siiliiaiets y investigation by court 
touching admissibility of confessions.—There is no rule of law, 
which requires that, pending the preliminary investigation by 
the court as to the competency and admissibility of confessions, 
the jury should be made to withdraw: if a case should arise, 
in which the ends of justice demanded that such a course should 
be pursued, an appeal must be made to the enlightened discre- 
EE Oe I IR oi is. oben ne svaseces iedescass 
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CRIMINAL LAW--contTINUED. 


15. Relevancy of evidence corroborating confessions of prisoner and 


dying declarations of deceased.—The fact that a buckshot, of the 
size admitted by the prisoner to have been used by him in 
shooting the deceased, was found a month afterwards, lodged 
in a tree near the scene of the murder, within the range of a 
gun discharged under the circumstances detailed in the dying 
declarations of the deceased and in the confessions of the pris- 
oner, is relevant evidence, as corroborating those declarations 
ct eee pee isa ee CEE PET COTTE ET CCT OTT TE CET TT EET OE Ee 211 


16. Weight of confessions as evidence—The corpus delicti being 


otherwise established, a conviction may be had on the prisoner’s 
confessions alone, if free, voluntary, and satisfactorily proved.. 211 
Selling liquor to slave.-—Under an indictment for selling liquor 
toaslave, (Code, 3 3283,) the fact that the slave’s master gave 
him money, and sent him into the defendant’s house to buy 
liquor, while he himself waited on the opposite side of the 
street, for the purpose of ascertaining whether the defendant 
would unlawfully sell liquor to slaves, constitutes no defense. 
Harrington v. The State......... SS eee awh e as (eakie ee 


18. Same; averment of ownership of slave in tndictment.—Since the 


husband has a special property in his wife’s statutory separate 
estate, (Code, %1983,) a slave belonging to her separate estate 
may be described in such indictment as the property of the 
husband. 


236 


19. Retailing ; selling liquor drunk on or about premises.— Held, on 


the authority of Hasterling’s case, (30 Ala. 46,) Downman’s case, 
(14 Ala. 243,) and Brown’s case, (31 Ala. 353,) that the court 
properly refused to instruct the jury, at the request of the 
defendant, “that if they believed from the evidence that the 
liquor was drunk in the State of Tennessee,” or, “that it was 
carried upon land belonging to another person,and over which 
the defendant had no control, and drunk there,”—they must find 
the defendant not guilty.—Patterson v. The State............. 297 


20. Forgery; sufficiency of indictment—-An indictment which 


charges the felonious uttering and publishing as true of a 
forged instrument, knowing the same to be forged, is sufficient, 
(Code, #3154, 3165, 3501, 3518-19, 3526,) although a conviction 
might also be had for such uttering and publishing under an 
indictment charging it as forgery.—Harrison v. The State...... 246 


21. Same ; plea of former acquittal.— Under an indictment charging 


the uttering and publishing as true of a forged instrument, 
knowing it to be forged, the defendant pleaded a former acquit- 
tal, and proved, “that he was heretofore indicted and tried for 
the forgery of the same instrument with the uttering of which 
he is charged in the present indictment, and was regularly ac- 
quitted. upon such trial,—-he/d, that presuming this to be all 


the evidence in the case, there was no error ina charge which 
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CRIMINAL LAW—continvep. 
instructed the jury, “that a trial for, and acquittal of the for- 
gery of an instrument, was not a bar to a subsequent indictment 
for uttering the same instrument as genuine, knowing it to be 
NS satire Nad a Ranenees dd BON ane cele enaneee 
22. Burglary.—Getting into the chimney of a house, with intent 
to steal, is a sufficient breaking and entering to constitute bur- 
glary, although the party does not enter any of the rooms of 
the house.—Donohoo vy. The State...... Maat y pemtn mo teus aie72 eteieteisl ee) 
23. Adultery ; relevancy of evidence——Under an indictment against 
a married man for living in adultery with an unmarried woman, 
it having been proved that the defendant frequently visited, by 
night, the house in which the woman lived, and was seen lying 
in bed with her in her chamber, proof of the woman’s general 
reputation for a want of chastity is relevant and admissible for 
the prosecution.—Blackman v. The State..... samediasseusanccecsnes 
24. Resisting legal process.——-Under an indictment for resisting the 
execution of process by a constable, it having been shown that 
the constable was exercising the duties of that office under 
color of an election, and that the process in his hands was such 
as it is the right and duty of constables to execute, tiie defei- 
ant cannot be permitted to prove that, by reason of a fafut 
his blood, the constable was constitutionally incapacitated to 
hold any civil office—Heath v. The State... .....0... .seceees 
25. Obstruction of publie road—To obstruct a public road by a 
fence, bar, or otier impediment of like kind or description, 
placed in or upon the road, is made a misdemeanor by statute, 
(Code, @1176;) but, where the obstruction is caused by a mill- 
dam, erected at some distance from the road, whereby the 
water is backed up and increased at the point where the stream 
crosses the road, to such a depth as to impede and interfere 
with travel, this is no violation of the statute, unless wi//ful/y 
a tat lad Med bt as OO Ee Es eastines ses P 
26. Conviction on testimony of accomplice.—A conviction cannot be 
had on the uncorroborated testimony of an accomplice, (Code, 
23600.) though such accomplice was also examined as a witness 
before the grand jury.—Bird v. The State.........0.. ccceecees 
27. Same.—If a master gives money to his slave, and sends him 
into a grocery to buy liquor, while he himself waits without to 
see whether the liqnor is furnished to the slave, he cannot be 
considered as an aecomplice of the seller, within the meaning of 
the statute (Code, 33600) which forbids a conviction on the un- 
corroborated testimony of an accomplice.—Harrington v. ‘fhe 
BU ike maaieciaan essen sila seiars Uvavnus sales stasis eerctaleiscenaeaae 
28. Charge on sufficiency of circumstantial evidence.—A charge to 
the jury, instructing them that they could not lawfully convict 
the prisoner, “if, upon all the evidence, they believed that the 
prebabilities of his guilt were as high as ten thousand to one 
against his innocence,”—held to have been properly refused, 


248 


244 
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because the record did not show that the evidence was confined 


to fats wholly inconclusive in their tendency; and the court 
added. “It may be doubted, indeed, whether the charge, in the 
form ii which it was asked, would not, in any case, be more 
calcnlated to confuse, than to enlighten the jury............... 236 
29. Charge on sufficiency of evidence.x—A charge to the jury, in- 
structing them that they must find the prisoner not guilty, 
“ualess the evidence against him was such as to exclude to a 
mora: cortainty every supposition (or hypothesis) but that of 
his guilt,” asserts a correct legal proposition, and ought to be 
given at the request of the prisoner.—Mose v. The State......... 211 
30. Suwne.—But a charge which asserts that he is entitled to an ac- 
quitial, * unless the evidence against him was such as to exclude 
to a moral certainty every possible hypothesis but that of his 
PARI, AA MOTNATDOUB. <5. 5 sapuysavasuscs coateaneescsuaveodsscswaescesesccncecees OL 
31. Charge on weight of evidence as compared with evidence in re- 
ported case-—Under an indictment charging a man and woman 
w.tii living together in adultery, the defendant’s counsel read to 
the jury the reported case of Mosser v. Mosser, (29 Ala. 313,) in 
which tue evidence was held insulticient tu establish the fact of 
aiultery ; and asked the court to charge the jury, “that, unless 
they believed the facts of the case at bar were stronger and 
more conclusive of guilt than the facts in that case, the defend- 
ant onglit to be acquitted,’-—held, that the charge was properly 
refused.-—Blackman v. The State........ Maseawes ges skaw sean 295 
32. Charge ignoring proof of venue.—A charge to the jury, instruct- 
ing tiem that, on a hypothetical state of facts, not including 
proof of the venue, the prisoner “ would be guilty as charged,” 
is erroneous, and will work a reversal of the judgment of con- 
viction, although the record shows that it was given “among 
other charges.”—Henry v. The State............cceecesseeeee 268 


Sce, also, Corporations, 4, 5. 


CUSTOM. 

1. As to employment of hired slave.—In an action by the owner, 
against the sub-bailee of the hirer, to recover damages for the 
loss of a slave, who was accidentally killed while assisting to 
raise a gin-house on the defendant’s plantation, (the contract of 
hiring being general in its term,) although 1t may be competent 
for the defendant to prove that prudent masters are generally in 
the habit of employing their own slaves in that service when 
necessary, he cannot prove a local custom among planters to 
send their own and their hired slaves to assist their neighbors 
in raising gin-houses.—Jones V. Fort.........secccersccscessceeseceee 449 


DAMAGES. 


1. For breach of special contract.—Under a contract by which the 
plaintiff agreed to let the defendants have all the pine timber on 
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DAMAGES—contTINvep. 
his lands that was suitable for good lumber, and the defendants 
agreed to saw the same into lumber and sell it as soonas they 
could, to saw no other lumber until it was done,and to pay the 
plaintiff, annually, in money, one-fifth of the gross proceeds of 
the lumber sold and collected by them,—but one action lies for 
the defendants’ failure and refusal to saw all the timber on the 
plaintiff’s land; in which, although the time of performa:ce 
may not then have elapsed, he is entitled to recover damages 
for the continued and prospective failure of performance, to be 
assessed upon the basis of value at the time of the breach ; and 
the measure of his recovery is the profits which woul! have 
accrued to him from the defendants’ performance of thei con- 
tract, to be ascertained by deducting the value of the timber 
left unsawed from one-fifth the value of the timber which it 
would have made.—Fail & Miles v. McRee.......ccccceceeee cee eee . 


+ 
~ 


2. For breach of warranty of soundness of slave.—In an action to re 
cover damuazes fora breach of warranty of tie sound.ess of a 
slave, the right to recover the reasonable caarges of th ysi- 
cians who have attended the slave, does not depend tpoi the 
fact that they have been paid.—Kelly v. Cunningham 


DEEDS. 


1. Destruction of deed.—The destruction of a deed, by or with the 
consent of the grantee, does not re-invest the grantor with the 
leval title to the premises couveyo:l!—Gimon v. Davis....... aese 

2. Constructive notice of mortgage und unregistered deed.— The regis- 

tration of a mortgage is const: uctive notive only to those who 

hold under the mortgagor, (correct'ug d clum in Center v. P. + 

M. Bank, 22 Ala. 743;) but, if the mortgagor, having voluntarily 

destroyed an unregistered deed to himself, and procured the exe- 

cution of a deed by his vendor to a trustee for his wife, joins 
with his wife and the trustee in a conveyance to a purchaser, 
the registration of the mortgage charges the purchaser with 
constructive notice of such unregistered deed, and he cannot 

successfully defend an action at law by one claiming under a 

subsequent purchase at execution sale against the mortgagor... 

Validity of deed of trust for benefit of preferred creditors.—A 
deed of trust, made by a debtor in failing circumstances, while 
actions at law were pending against him, and only a few days 
before the rendition of judgments ; conveying his stock of mer- 
chandise, store-house and residence, which constituted the bulk 
of his visible property, toa trustee for the benefit of certain 
bona-fide creditors; authorizing the trustee to sell the goods “ at 
either public auction or private sale, as in his judgment may be 
best calculated to bring the largest sum of money ;” and pro- 
viding that the proceeds of the sale of the property, after pay- 
ment in full of the secured debts, together with the costs and 
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charges attending the execution of the trust, should be paid over 
to tiie grantor or his order, (which deed was declared by this 
court, on a former appeal, not to be fraudulent and void on its 
face,)—held not fraudulent in fact, on proof that the trustee sold 
the goods at retail, and mostly on credit till the end of the cnr- 
rent year ; that the grantor afterwards paid some of the secured 
debts with funds not conveyed by the deed ; and that he de- 
clared a few days after the execution of the deed, but not in the 
presence of the beneficiaries, that his object in executing it was 
“to keep the executions out of his house.”—Stetson & Co. v. 
Miller . 
Difference between deed of trust and general assignment.—A deed 
of trust, executed by a debtor in failing circumstances, ond con- 


ee er a .%6)4)6 4 0's 6 0 © 


veying the bulk of his visible property to a trustee for the ben- 
efit of certain preferred creditors, cannot be helda general as- 


} 


signment, (Code, 31556,) when it appears that the grantor had. 


also notes and accounts due him, of considerable value, not con- 
veyed by the deed. 
Deed of gift to woman “ and heirs of her body.”’—Under a deed 


rs 


of sift, by which the grantor, after reciting his wish to make 
permanent provision for an unmarried daughter and her chil- 
dren, conveyed certain slaves to a trustee, “for the sole use of 
my |his] said daughter Prudence and the heirs of her body for- 
ever ; but, in case the said Prudence shall die without an heir, 
then the said negroes, together with their increase, to return to 
my estate, to be equally divided between her brothers and sis- 
ters,”’-- /eld, that the interest of the daughter, whatever it might 
be, terminated at her death, and that the children then took tlic 
absolute property as remainder-men.—Williams v. McConico.... 
Same.---A deed of gift, by which slaves are conveyed to a trus- 
tee, “for the sole and separate use and benefit, and for the suj:- 
port and maintenance,” of a married woman “and the heirs of 
her body, free from and uncontrolled by her said husband, and 
to be in no manner subject to or liable for his debts,” confers 
upon her the absolute equitable interest in the slaves, and 
gives her children no estate whatever, either jointly with her, 
or as remainder-men.—Young v. Kinnebrew.............see02 0000+ 


7. Same.—A deed of gift, by which slaves and other personal prop- 


erty are conveyed to.a trustee, in trust for the separate use and 
benefit of the grantor’s daughter, then a married woman hay- 
ing children, ‘‘and the heirs of her body now begotten and 
hereafter to be begotten,” free from the control, debts and liabili- 
ties of her husband ; with a further stipulation, that the trustee 
should permit the daughter to have the possession and control 
of such portion of the property “as shall and may be necessary 
for the welfare and comfort of her and her children,” but should 
have power, at his discretion, to take the property into 
his own possession, ‘‘and so to employ and manage the same 
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[ DEEDS—contTINUvED. 

| as shall be to the true interest and benefit of her and her 

i children,”—-confers upon the danghter’s children, who were 

4 living when the deed was executed, an equal and joint interest 

' with their mother, subject to diminution by the subsequent 


birth of other children.—Robertson & Pettibone v. Johnston.... 197 
: 8. Gift to ‘ children” held not to include grand-children—-Under a 
deed of gift by which slaves are conveyed to a trustee, in trust 
for the sole and separate use of the grantor’s married daughter 
; during coverture, and, “ upon the dissolution of said marriage,” 
to be conveyed ‘‘to the present and future children, the off- 
spring of said marriege, that may be living at the time of the 


happening of said dissolution of marriage,”—grand-children, 
whose parent was living at the time the deed was executed, but 
died before the dissolution of the said marriage, take no 


p~_ ,. 
interest.—McGuire v. Westmoreland ........ ...s.ccsscsceseceseeeeee-e BOO SY G Ge 


DEPOSITIONS. 


; 1. Objection to responsiveness of answer.—An objection to a part of 
a deposition, on the ground that it is not responsive to any in- 
; terrogatory, cannot be made for the first time during the trial. 
; MIOTPOTNY “Ve MU GROUO Mica iorare. vce wots lens, sisvcte sie slasie eign peta e es 
j 2. Indefinite objection.—A motion to suppress a deposition, ‘“ be- 
q case the witness did not answer material portions of the 3d, 
F 4ih, and 5th cross-interrogatories,” is too general and indefi- 
k oe a ee reer ere ee Tr ere e Tee Torre 121 
F DETINUE. 
| 1l. Liability of sureties on detinue bond.—There is no statute in this 
3 State, authorizing a summary judgment for costs against the 
‘ sureties on a detinue bond, jointly with their principal, on his 
. dismissal of the suit.- Garrett & Brooks v. Fuller............. 179 





DIVORCE. 

\. Proof of adultery.—To establish the charge of adultery by cir- 
cumstantial evidence, the circumstances proved must be such 
as would lead the guarded discretion of a reasonable and just 


Wibaas ted 


5 man to the conclusion that the crime had been committed; 
5 but the fact that the husband, without justifiable cause, vol- 
: untarily abandons his wife’s bed within a year after their mar- 
4 riage, lends additional weight to suspicious circumstances 
: against him, and tends to give them an unfavorable construc- 
| tion. Tested by these rules, the evidence in this case is suffi- 
4 cient to prove adultery on the part of the husband.— Jeter v. 
7 DOVED >: acawacescsscee PPTeTICTe eee TTT eee errr ee tree ree ee eee rcccccccesceecsecececes . 391 
4 2. Alimony; how decreed—~When a decree of divorce a vinculo 


a matrimonti is rendered in favor of the wife, the statute (Code, 
2 1971) authorizes the chancellor to allow her a sum of money 
in gross by way of permanent alimony............sesscssssscesresees 


pee 
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3. Amount of alimony.—In determining the amount of perma- 
nent alimony to be allowed to the wife, when a divorce is 
granted to her on account of the husband’s adultery, her own 
conduct is a proper matter for consideration, (Code, 3 1972 ;) 
but the mere fact that, after her abandonment by her husband, 
she spoke of him and of her former engagement to be mar- 
ried to another man in an indiscreet and improper manner, 
does not justify the denial of a liberal allowance to her ....... 

4, Same.—An allowance of $20,000 to the wife, as permanent ali- 
mony, where the value of the husband’s estate is between 
$40,000 and $50,000, would, ordinarily, be excessive; but, under 
the special circumstances of this case—it appearing that the 
husband had only two children, the elder of whom was a man 
thirty years old, for whom he had already made liberal pro- 
vision, while he disowned the younger, who was the only child 








of the complainant—is ROG UNPSRSOMADIS, .0.0000..05c6cs006.s0000000 
5. Estimate of wife's statutor y sepurate estate in determining waniaeciit 
of permanent alimony.—Alter the delivery of the opinion in 
this case, affirming the chance!lor’s decree on the merits, but 
remanding the cause, in order that a reference to the master 
might be made to ascertain the amount of compensation to be 
allowed to the complainant’s solicitors, the parties compromised 
the matters in controversy between them; and after the full 
execution of the agreement, by which the appellant obtained 
some advantages to which he was not entitled under the de- 
cree, his counsel having called the attention of the court to 
the fact, not before noticed, that the wife was shown by the 
record to possess a statutory separate estate, the value of which 
did 10! appear to have been shown in any manner to the chan- 
cellor, or to have been estimated by him in determining the 
amouut of her permanent alimony,—/e/d, that the decision in 
the cause, under these circumstances, should not be considered 
as settling the rule, that an allowance out of the husband’s 
estate, as permanent alimony to the wife, can be sustained on 
appeal, where the wife has a statutory separate estate, unless 
it appears that the value of that estate was shown to the chan- 


ceilor, either by the evidence in the cause, or by the report of 


the master under a reference. (A. J. WatkeER, C.J., dissenting, 


held, tnat in view of the great disparity between the estates of 


the parties, as disclosed by the record, the appellate court 
should take judicial notice of the fact that the wife’s separate 
estate was not sufficient for her maintenance.).............. 
6. Alimony pendente lite—An order for the allowance of tempo- 
rary alimony, though usually made at an early stage of the 
cause, and on a reference to the master, may be made on the 
final hearing, without an order of reference; the allowance is 
not restricted to asum sufficient to provide for the wife the 
mere necessaries of life, but depends on the circumstances 
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and social position of the parties; and the decision of the 
chancellor will not be reversed by the appellate court, unless 
the record presents a strong and plain case of error............. 391 
Allowance of solicitors’ fees—An allowance for the fees of 


“J 


the wife’s solicitors must be restricted to the actual reasonable 
value of their services, and should not be made without a refer- 
ence to the master, or proof as to the proper amount............ 391 


DOWER. 
1, What law governs right of dowev.—Authorities cited on the 
question, whether the widow’s right of dower is governed by 
the law which was of force at the time of the husband’s death, 
or by that which was in existence at the time of the marriage 
and acquisition of the land.—Harrison vy. Boyd............. 203 
2. Same.--The widow’s right of dower is governed by the law 
which was of force at the time of the husband’s death, and 
not by that which was in existence at the time of the mar- 
riage, or of the husband’s acquisition of the land.——Boyd v. 
PEM Mhiinmimiimumbemmaésinn TE 
3. When widow 1s entitled to dower.—Under the Code, (31354,) 
the widow is not entitled to dower in lands which were pur- 
chased by her husband at an administrator’s sale, but of which 
he never received any conveyance, not having made full pay- 
ment of the purchase-money at the time of his death... .203, 533 
4, When widow is entitled to rents of dwelling-house—The widow’s 
statutory right to retain possession of the dwelling-house in 
which her husband most usually resided next before his death, 
with the adjacent plantation, (Code, #1259, 1354, 1367,) and 
her consequent right to recover the rents thereof, attach only 
to the premises of which she is dowable..............0+0.4+++- 203 


ENTRY AND DETAINER—Forcisie anp Uniawrut. 

l. Variance between summons and complaint.—In an action of forci- 
ble entry and detainer, removed by appeal from a justice’s 
court into the circuit court, (Code, %2864,) the cause being 
triable de novo, the complaint should not be rejected, on ac- 
count of a variance between it and the cause of action en- 
dorsed on the summons issued by the justice.—Van Aspen v. 
SOW NOEs 6 cde ite. “sedges Sa Seeniee ii iene 


ERROR AND APPEAL. 
I. Wuen Apres. Lies. 
lL. From decision on petition for hab. corp. —An appeal does not lie 
to the supreme court, from the decision of a probate judge on 
a petition for habcas corpus. —(Code, $4 3016, 37 10-47.)—Guilford 
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ERROR AND APPEAL—continveEp. 


2. From order for mandamus.—An appeal lies to the supreme 
court, from an order of the circuit court granting a mandamus 












































against the mayor of a city.—Withers v. The State................ 
II. Practice. 


3. Amendment of judgment pending appeal.--When a judgment is 
amended nune protunc during the pendency of an appeal, and 
the amendment brought up on certiorari previously sued out, 
the amended judgment is properly before the appellate court. 
ce GIO a ssisiscwnscansaseunsanssassaciwsrsncesiesess : 

4, What is revisable—In civil causes, the appellate court will not 
notice any assignment ef error which is not insisted on in the 


5. Same.—On appeal from a decree in chancery, dissolving an 
injunction on the denials of the answer, without passing on 
the equity of the bill, the appellate court will only consider 
the single question decided by the chaneellor.—McLaughtin 
v. McLaughlin....... pnastbeulecessebantswasseeineisenoasesecopeeneossosusat sie 

6. Same.—On appeal by the complainants from a final decree in 
chancery in their favor, assigning as error the rules adopted 
by the chancellor for the statement of the accounts between 
the parties, the appellate court will not, at the instance of the 
appellees, consider the equity of the bill.—Bobe’s Heirs v. 
a ON ee ee ee ne ee On ee 

7. Same.—On appeal from a final decree in chancery, granting 
to the wife a divorce a vinculo matrimonti, and ordering the 
husband to pay her a specified sum as temporary alimony, and 
an additional sum to her solicitors as compensation for their 
services, the order for the payment of the solicitors’ 
revisable ; but, on the question whether the order for the pay- 
ment of temporary alimony is revisable, the majority of the 
court express no opinion. (A. J. Wauker, C. J., dissenting, 
held that neither portion of the order for the payment of 
money was revisable.)—Jeter v. Jeter.......cceeeeseeeeeees 

8. Conclusiveness of judicial decision—A decision; of the supreme 
court is the law of the case in which it is pronounced, and its 
correctness cannot be questioned on a second appeal.—Rounc- 

9. Same.—After a judgment of the probate court has been twice 
reversed on error, and the cause remanded for further pro- 
ceedings, the appellate court will not, on a third appeal, coun- 
sider the question whether the probate court had jurisdiction 
of the proceeding; that question having been implicit) in- 
volved in the former decision, although the point was not 
then directly made.—Mims vy. Sturdevant .........cscsssesereceeeees 

10. Same—Under a bill filed by a creditor, against the personal 

representative and several legatees of his deceased debtor, 

seeking satisfaction of his debt out of the property in the 
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argument of the appellant’s counsel.— Howard v. Coleman...... 7 
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ERROR AND APPEAL—continvep. 
hands of the legatees, the guardian ad litem of the infant lega- 
tees put in a formal answer, denying all the allegations of the 
bill; one of which allegations was, that the testator was in- 
debted to the complainant. The only evidence of indebted- 
ness adduced by the complainant was a judgment against the 
testator’s executor, rendered after the executor’s assent to the 
defendants’ legacies. On writ of error from the chancellor’s 
decree, one of the assignments of error by the defendants was, 
the rendition of a final decree for the complainant without any 
proof of the testator’s indebtedness to him. In the opinion 
of the supreme court it was said, ‘‘ The debt against the testa- 
tor is well established.” Held, on a second appeal by the de- 
fendants, after the infants had attained their majority, and had 
put in an answer requiring proof of the testator’s indebtedness 
to the complainant, that this opinion precluded inquiry into 
the legal question, whether a judgment against the executor, 
rendered after his assent to the defendants’ legacies, was, as 
against them, evidence of the testator’s indebtedness to the 
complainant.—Sanders v. Godley’s Adm’r......... «1 .seee 
ll. Error without injury.—The correctness of a charge to the 
jury, which, however erroneous, could not have prejudiced the 
appellant, will not be revised, at his instance, by the appellate 
court.—Williams & Smart v. Carpenter & Co............. $e 
12, Same.—Where the defendant’s title is affirmatively shown to 
have been wholly insufficient to overturn the plaintiffs prima- 
Sacre case, the appellate court will not, at his instance, inquire 
into the correctness of any of the rulings of the primary court 
adverse to him.—McTyer v. McDowell.............-..-- es 
13. Sime.—The admission of evidence, which, though illegal, is 
simply redundant or superfluous, is, at most, error without in- 
jory.—Bishop ¥, Bleitss.iss.c.sccees bidielcahmuvernevareraibes ‘ 
14. Sume.—The admission of evidence to prove a fact re h is 
admitted by the pleadings, is, at most, error without injury. 
Ala. & Miss. Rivers Railroad Co. v. Sanford & Reid.......... 
15. Same.—The admission of irrelevant evidence, in rebuttal of 
irrelevant evidence, is, at most, error without injury.—Wat- 
son v. Tool & Nicholson.......... Seater etravivo rela aie sisicle/gie or ieiores 
16. Same——The wrongful sustaining of a denne r to a special 
plea, when the defendant might have had the benefit cf the 
same defense under his other pleas, is, at most, error without 
ITY = FOWEED Fi BOON. ood ss ees os cc ceeds nares 
17. Same.—The appellate court will not inquire into the lezality 
of 2 question propounded to a witness, when the answer tlcre- 
to elicited no illegal evidence.—-Clement vy. Cureton......... 
18. Same.—The admission of legal evidence, for an illegal pur- 
pose, is not a reversible error: it is the duty of the party to 
limit ils effect by asking an appropriate charge to the jury. 
Robinson’s Adm’rs vy. Allison ............00085 rend eeese 
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ERROR AND APPEAL—contInveEp. 

19. Practice on error in appeal or certiorari cases.—In appeal and 
certiorari cases, Which, when the amount in controversy is less 
than $20, are tried by the court without the intervention of a 
jury, (Code, ¢ 2369,) the judgment of the circuit court will 
not be reversed on error, unless its decision on the facts is 
shown to be manifestly wrong.—Dane v. Mayor of Mobile... 

20. Presumption in favor of regularity of pleadings.—When a de- 
murrer has been sustained by the primary court, the appellate 
court will presume, unless the record affirmatively shows the 
contrary, that the causes of demurrer were specified, as required 
by the statute.—Newsom v. Huey... ..........ccseceee coves 

21. Presumption in favor of judgment.—Where the rulings and 
judgment of. the circuit court can be sustained under the pro- 
visions of the Code, but not under the former law, the appellate 
court will presume, unless the record repels such presump- 
tion, that the facts of the case brought it within the provisions 
OF the Cele. —Tarritemh FV. BOG oon: vesicccsscseccsececss 

22. Same.—On appeal from a jalpenies of the circuit court, re- 
versing a decree of the probate court,—by which decree an 
administrator was charged with interest on the money in his 
hands, although he made the statutory affidavit, (Code, 2 1813:) 
if the record does not show, by bill of exceptions or otherwise, 
the evidence which was before the probate court, the appellate 
court will presume that the evidence justified its decision. 
Roundtree & Kirby v. Snodgrass....... ceedeeeeaw bibeesss 

23. Same.—In a case which was tried before a wineste judge 
without the intervention of a jury, the appellate court will 
presume, unless the contrary is affirmatively shown, that his 
decision was justified by the evidence.—Guilford v. Hicks 

24. Same.—If the validity of an indictment, found at a special 
term of the city court of Mobile, depended upon the fact 
that the accused was in custody at the time it was found, and 
the record did not affirmatively show that he was not then 


in custody, the appellate court would presume, in favor of 


the judgment, that he was then in custody.—Harrington v. 


ARES PDS ik oS cpednansabexe posses gbexcous gubiebies pUStepNWeneeeneNiesehaiipesas .% 


III. Jupement. 


25. Judgment reversed in part, and rendered.—A judgment for costs 

ba Xe against the sureties on a detinue bond, jointly with their prin- 
cipal, will be reversed on error as to the sureties, and affirmed 
as to their principal.—Garrott & Brooks v. Fuller..... ree 
26. Remandment of cause on reversal,—On the reversal of a judg- 
ment of the circuit court, rendered on demurrer to evidence, 
or on an agreed state of facts, the cause will be remanded. 
Tenn. and Coosa Railroad Co. v. Moore......... ere Ore 
27. Decree affirmed in part, and reversed and remanded in part. 
The decree of the chancellor in this case, granting a divorce 
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ERROR AND APPEAL—continvep. 
to the wife, was"reversed, and the cause remanded, as to the 
order making an allowance to the wife for her solicitors’ fees, 
but was affirmed in every other respect; and the costs of the 
appeal were imposed on the appellant.—Jeter v. Jeter...... 391 

28. Judgment reversed and rendered.—On appeal from a judg- 
ment against a garnishee, in a case removed from a justice’s 
court by certiorari, an error in the amount of the judgment, 
which might have been corrected on motion in the circuit 
court, will be corrected by the appellate court, at the costs 
of the appellant.—Gould v. Meyer. ............ceeeceeeee ee O69 


Ki 





ESTATES OF DECEDENTS. 


1. Jurisdiction of probate court to sell real estate—The probate 
court has no jurisdiction to order the sale of lands, for the 
purpose of division among a decedent’s heirs-at-law or devi- 
sees, when the decedent had, at the time of his death, no title 
whatever to theland, either legal or equitable.—Bishop v. 

2. Preseniation of claim.—I[n an action against executors, on a 
decree rendered against their testator in his life-time, (the 
statute of non-claim being pleaded,) a witness for plaintiff tes- 
tified, that the defendants were informed of the nature and 
amount of the demand, and frequently admitted, within 
eighteen months after the grant of letters testamentary, “that 
the plaintiff was claiming said decree of said estate, but said 
they expected to be able to prove it had been paid ;” and that 
on a partial settlement with the probate court, made within 
eighteen months after the grant of their letters, they reserved 
money to pay said decree, provided they should be compelled 
to pay it,—/eld, that this evidence, if believed by the jury, 
might justify them in finding that the claim was duly present 
ed to the executors.--Frazier’s Executors v, Praytor........... 691 


See, also, CHancery, 7-9. 


ESTOPPEL. 

1. Estoppel en pais—An estoppel resting in parol can have no 
effect, at law, upon the title to land.—Gimon v. Davis............ 589 

2. Hstoppel by record.—{n proceedings before the probate court, 
on the petition of a widow, for the allotment of her dower, the 
mere fact that the husband’s administrator is named as a de- 
fendant in the marginal statement of the parties’ names, and 
a decree for costs rendered against him, is not sufficient to 
show that he was a party; consequently, the record is 
not admissible evidence against him, in a subsequent action 
by the widow for the recovery of rents, and does not estop 
him from denying the husband’s seizin of the lands.—Har- 
THOR V. TG iarctsaistiniteenstnnmnuniomiuun comand tee 
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ESTOPPEL—contInveb. 
3. By record, and by acts en pais.—A decree of sale by the probate 
court, for the purpose of division among heirs or devisees, does 
not operate an estoppel against a party thereto, when the pro- 
ceedings are void for want of jurisdiction in the court; nor is : 
the party estopped, at law, from disputing the title of the pur- 
chaser, by the fact that he stood by and permitted the sale, 
without objection, afterwards refused to let the purchaser sur- 
render his purchase, received a part of the purchase-money in 
distribution, and subsequently bought from the purchaser a 
right of way over the land.—Bishop v. Blair.................. 80 
4. Against tenant from denying landlord’s title—An order of the 
commissioners’ court, granting to the defendant a private 
right of way through the plaintiff’s lands, does not estop the 
defendant, when sued for the commission of a trespass on lands 
outside the track of the private road, from disputing the plain- 
NG IIE oi siidiiciieissccisatersixeneniscctsadasdticisersarcss, 80 
5. Same.—The acceptance of a lease from a stranger, by a party 
who is in possession of land, if done “in ignorance of his 
rights,” does not estop him from afterwards impeaching the 
validity of such stranger’s title.—Cain v. Gimon................ 168 
i. Estoppel against administrator from denying intestate’s seizin.—In 
an action by the widow, against the husband’s administrator, 
to recover the rents of the dwelling-house in which the hus- 
band most usually resided next before his death, (Code, 31359,) i 
the defendant is not estopped from denying that his intestate 
had snch title to the premises as is necessary to support the 
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3VIDENCE. 


IJ. ADMISSIBILITY AND RELEVANCY. 


— 


1, Relevancy of evidence rebutting fraud in execution of conveyance. 
In trespass against a sheriff, for levying an attachment on a 
stock of goods claimed by the plaintiffs under a conveyance 
from the defendant in attachment, which conveyance is im- 
peached for fraud by the defendant; the defendant having 
proved that, about the time of the execution of the convey- 
ance for the stock of goods, the debtor also conveyed all his 
other property to the plaintiffs, taking their notes for the 
purchase-money, and having produced other evidence of fraud 
in the execution of the conveyances, it is competent for the 





plaintiffs, in rebuttal, to prove that the proceeds of these notes 
were used by him in payment of pre-existing bona-fide debts, 
and that the plaintiffs had paid the debts which, by their con- 
tract with him, they had bound themselves to pay; and the 
fact that these payments were made after the levy of the at- ; 
tachment, and after the institution of the suit, does not affect 
the admissibility of the evidence.—Watson y. Tool & Nicholson 1% 4 
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EK VIDENCE—contINoveED. 

2. Relevancy of evidence to prove performance—In an action to 
recover damages for a breach of one of the stipulations of a 
contract, evidence showing the defendant’s performance of 
another distinct stipulation is irrelevant.—Fail & Miles y. 
ne Ee ee ee TE ee eee Tee Te er eee 

3. Relevancy of evidence distinguished from sufficiency——In trespass 

quare clausum fregit, the evidence of a witness who testifies to 
a trespass committed by defendant on lands belonging to plain- 
tiff, but cannot identify those lands as the lands described in 
the complaint, cannot be excluded from the jury on motion. 
SO Wc NN 6k S bicdas wees ices edge edhe eameed ans 
. Murder; relevancy of prisoner's subsequent acts and declarations as 
evidence.—Under an indictment for murder, it having been shown 
that the prisoner and the deceased, while on a drunken frolic, 
had an altercation together, which resulted in a fight between 
them; that the prisoner struck the deceased with a brick-bat 
during the fight, and that tie latter died from the effects of the 
blow during the following night,—it is competent for the State 
te prove, “ that about a half-hour after the blow had been given, 
and after the fight was entirely over, and after the parties had 
left the place where the fight occurred, the prisoner went to 
the place where the deceased was, with a pistol in his hand, 
and said he had come to kill the damned old rascal.”—McManus 
en eee ee ere eee piieaeenaaal 

. Relevancy of evidence corroborating confessions of prisoner and 

dying declarations of deceased.—The fact that a buckshot, of the 

size admitted by the prisoner to have been used by him in 


Mens 


Qt 


shooting the deceased, was found a month afterwards, lodged 
in a tree near the scene of the murder, within the range of a 
gun discharged under the circumstances detailed in the dying 
declarations of the deceased and in the confessions of the pris- 
oner, is relevant evidence, as corroborating those declarations 
and confessions.—Mose v. The State..............cceeeceees 
. Relevancy of evidence to prove adultery—Under an indictment 
against a married man for living in adultery with an unmarried 
woman, it having been proved that the defendant frequently 
visited, by night, the house in which the woman lived, and was 
seen lying in bed with her in her chamber, proof of the woman’s 
geueral reputation for a want of chastity is relevant and admis- 
sible for the prosecution.—Blackman v. The State..........cece. 
7. Admissibility of evidence rebutting negligence.—Under a count 
in trover, to recover damages for the loss of a slave, who was 
accidentally killed while employed in raising a gin-house for 
the defendant; the plaintiff having adduced evidence, tend- 
ing to show that, on account of the weather and the condition 
of the timbers, it was imprudent to attempt the work on that 
day, it is competent for the defendant to prove, in rebuttal, 
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EVIDENC ae TINUED. 
that the work was undertaken after consultation among the 
persons present as to the propriety and safety of so doing. 


Pein Fort. ee eee ore COR as eee. ie eek ee 
Same.—-In an ern by the owner, sagittal the hirer of a slave, 4 
to recover damages for the defendant’s negligence and want 4 
of care in fa‘ling to furnish proper medical attendance to the 4 
slave while sick ; it having been proved that, by the terms of : 
the contract of hiring, plaintiff’s agent, by whom the contract id 
was made, assumed to pay for necessary medical services du- q 


2 


ring the term, and had authority to make such contract,—evi- 
dence showing that the defendant informed the agent of the 
slave’s sickness, and requested him to call in a physician, and 
that the agent refused to do so, and declared himself satisfied 
with the defendant’s personal attendance on the slave, is rele- e 
vant and admissible for the defendant.—Howard y. Coleman. 72 2 
9. Same.—In such action, the plaintiff having proved that the 
slave died of an infectious disease, contracted at the defend- 
ant’s house during the term; and having introduced evidence 
tending to show that the defendant was unnecessarily absent 
from home during the slave’s sickness, and neglected to give 
him proper care and attention while sick,~-it is competent 
for the defendant to prove, in rebuttal, that the business in 
which he was engaged required his absence from home; that 
the nature of his business was known to the plaintiff when the 
contract of hiring was made, and that he contracted the dis- 
ease of which the slave died while thus absent from home on 
a eee Pgh aknteverexens (PaReaa sew ea C decease Fen 
. Proof of sinsvshilinons of mind.—The fact that @ person makes 
one or more improvident bargains, or is generally unthrifty or 
unsuccessful in his business, does not, per se, prove him to be 
non compos mentis ; but it is admissible evidence, in connection 
with facts and circumstances tending to show mental unsound- 
ness.—Jn re Carmichael............. ‘edduw teeveeevewss SOt 
11. Same.—On the trial of an taeeiialtion of lunacy, a witness 
cannot be asked, ‘‘whether his brother did not control the 
defendant and his business;’’ nor, “whether ‘he is not go- 
ing down hill generally;” nor, “whether his appearance was 
that of a man of sound or unsound mind.”...............66. 514 
12. Rebutting evidence of indebtedness outside of demand sued on. 
Defendants having adduced evidence, under the plea of pay- 
ment, showing sundry payments made by their intestate to 
plaintiff during the period covered by the account sued on; 
and there being no evidence that the intestate had directed 
the application of these payments to any particular debt, or is 
that plaintiff had made any application,—it is competent for 
the plaintiff to prove, in rebuttal, that the intestate owed him 
other debts, to which these payments might be applied by 
himself or the court.--Robinson y. Allison..............--. 
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EVIDENCE—contTinvrp. 

13. Admissibility of evidence under bill of particulars —In an action 
on an account for work and labor done, plaintiff’s bill of par- 
ticulars (Code, % 2233) containing an item for “work done on 
granary ;” and the evidence showing that the granary had a 
shed on each side, one of which contained a threshing-ma- 
chine, ‘the machinery consisting of a shaft and cog-wheels to 
move it, which were made fast to the building, like the run- 
ning-gear of a gin,” and which were put up by plaintiff at the 
same time with the granary,—h/e/d, that under the liberal rules 
which yovern the construction of bills of particulars, and in 
the absence of a special showing that the evidence operated a 
surprise, there was no error in the admission of evidence show- 
ing the work performed by plaintiff in putting up said ma- 
chinery, and the value thereof ............ Si Ape nie: Se sis 

14. Relevancy of evidence on question of title to slave.-—On the tri al 
of an issue between an executor and some of the legatees un- 
der the will, the issue being whether the slave in controversy 
belonged to the executor individually or to the testator, the 
fact that the testator “was not in the habit of buying property 
without first seeing it,” is relevant and admissible for the 
executor.—Mims v, Sturdevant..... ............. eee eeeees 

15. Same.—-In such case, the legatees having proved that the 
slave was employed on the testator’s premises, the executor 
may prove, in rebuttal, that he permitted his slaves to work 
on the testator’s premises. ......... ei AAS eionbape 

16. Admissibility of decision of presiding we on former trial._—On 
the trial of an issue before the probate court, the opinion and 
decision of the presiding judge on a former trial is not admis- 
ee I ae aio as isn adenine ee ee , 

17. Irrelevant evidence in rebuttal_—The admission of irrelevant 
evidence, in rebuttal of irrelevant evidence, is, at most, error 
without injury.—Watson v. Tool & Nicholson........... Sveti 

18. Redundant evidence—The admission of ovine ie, 
though illegal, is simply redundant or superfluous, is, at most, 
error without injury.—Bishop v, Blair..................-. 

19. Sume.—The admission of evidence to prove a fact witch 
is admitted by the pleadings, is, at most, error without injury. 
Ala. & Miss. Rivers Railroad Co. v. Sanford & Reid............ 


II. Apwissions; DecLtarations; Hearsay; Res Gest« 


20. Admissibility of confessions—Where a witness testifies, that 
he went to see the prisoner, after his arrest, at the instance 
and request of the latter, and found him confined and chained; 
that in reply to an inquiry why he had sent for him, the pris- 
oner referred to an informal preliminary examination, at which 
the witness had assisted, admitted that his denial of guilt on 
that occasion was false, and proceeded to confess his guilt; and 
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EVIDENCE—continven. 
that he did not know of any promises or threats previously 
made to the prisoner,—this is sufficient, prima facie, to show 
that the confessions were voluntary, and to authorize their ad- 
mission as evidence before the jury.—Mose v. The State...... 

21. Same—The confessions of the prisoner in this case, who was 
# Slave, held to have been properly received in evidence under 
the facts disclosed in the record, notwithstanding promises of 
favor made by his master several weeks previously, and threats 
of violence by third persons on the day before such confessions 


22. Admissibilit y of party’s own daderdihens,f he dedlneetions of 
aparty, not constituting a part of the res gesta, are not compe- 
tent evidence in his favor.—Pike v. Elliott................ rer 

23. Admissibility of declarations of sick slave.-—-The declarations of 


a slave whose soundness is in controversy, made to a person: 


who was nota physician, to the effect “that he had the dropsy, 
that it was an old disease, and had been on him a long time,” 
are not competent evidence.—Kelly v. Cunningham......... 
24. Whole conversation admissible, when part has been proved. —When 
a part of a conversation has been proved by one party, the 
other has a right to call for all that was said at the time relating 
to the same subject-matter.—Jones v. Fort.........c00.ceee 
25. Admissibility of hearsay to prove marriage.—In a statutory ac- 
tion for the use of the wife of a person who has bet and lost 
money on a horse-race, (Code, 31563,) general reputation can- 
not be received, to prove that the beneficiary of the suit is the 
wife of the loser.—Davis v. Orme....... Beieaiteie ew sisieef sles eles 
26. Admissibility of evidence of absent witness on former trial._—The 
permanent abscrice of a witness from the State authorizes the 
admission of his testimony as given on a former trial of the 
Pagar eeend ee eee er rer reer reer , 
Admassibility of husband’s declarations as ellie against wife. 
In such action, the declarations of the husband, made after 
the bet was coneluded, but before the race was run, to the 
effect that he had no interest in the wager, are competent evi- 
KOPN IPRIIRE CG HOIATIEINN, 5525 )6055 iS ccisess cacieessendesededessdessdssses 
Admissibility of declagations qualifying and explaining receipt 
of money.—The declarations of a party, made at the time of 
receiving money, are admissible evidence for him, for the pur- 
pose of showing that he did not receive the money as a pay- 
ment in full of all demands.—Dillard v. Scruggs..............0..0 


III. BurpEN; Weicut, AND SUFFICIENCY. 


29. Burden of proof ; failure of consideration of note—In an action 
on an unconditional promissory note, given for professional 
services to be rendered by the payee as an attorney-at-law, and 
payable on a day certain, the onus is not on the plaintiff to 
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EVIDENCE—continurp. 
prove performance of the stipulated services, but on the de- 
fendant to show a failure of performance; and proof of the 
fact that the attorney was absent at the first ensuing term. of 
the court in which the cause was pending, and that the cause 
was compromised -by the parties before the next term, without 
more, does not even tend to establish a failure of considera- 
EE I Fe TN ii scsincatinecarascsvseshansssvasaseieosess eictceas 
30. Proof of execution of written instrument on which suit is founded. 
| In an action against a railroad company, on a certificate issued 
by its engineer for work done by acontractor, (which certifi- 





cate is alleged to have been signed and issued by the engineer 
as the authorized agent of the corporation, and to have been 
transferred by the contractor to plaintiff;) there being no 
sworn plea, denying the execution of the certificate,—the in- 
strument itself is evidence of the existence of the debt, 
(Code, #22238, 2278-79,) and that it was made on sufficient 
consideration.—Ala. & Miss. Rivers Railroad Co. v. Sanford & 
GU Aske ha eM Redes y chess aveedhereeeasene, Ga pw oe 708 
31. Proof of ownership of demand.—If the action is brought by an 
assignee of the certificate, and there is no sworn plea deny- 
ing the assignment, proof thereof is not required of the 
pisinG® ......... RE eT et Per eee (ev beennens skewer bers OO 
32. Proof’ of execution of note.—The issue in this case being, 
whether the feme covert defendant executed the promissory 
note which was sought to be charged upon her separate estate, 
and which purported to be signed by her, jointly with her hus- 
band; one witness expressing the opinion that her signature 
was genuine, while four other witnesses testified, that the 
handwriting, though closely resembling the defendant’s, was 
not hers; and the evidence showing that, when the note was 
handed to the husband, and he was required to procure his 
wife’s signature, he went with it towards the room occupied 
by himself and wife, and returned with her name signed to 
it,—held, that the evidence was not sufficient to overcome the 
sworn denial of the answer.—Starke v. Blackwell.................. 154 
33. Proof of note by recitals of mortgage—The recital of a note in 
a mortgage given to secure it, although it does not estop the 
mortgagor from denying the existende of the note as recited, 
is not sufficient to overcome his sworn denial of its existence 
in his answer to a bill in chancery.—O’Bannon vy. Myers’ Ex- 





34. Weight of confessions as evidence-—The corpus delicti being 
otherwise established, a conviction may be had on the prisoner’s 
confessions alone, if free, voluntary, and satisfactorily proved.. 211 

25. Charge on sufficiency of evidence.—A charge to the jury, in- 

structing them that they must find the prisoner not guilty, 

“unless the evidence against him was such as to exclude to a 
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EV i) ENCE—continveEp. 
moral certainty every supposition (or hypothesis) but that of 
his guilt,” asserts a correct legal proposition, and ought to be 
given at the request of the prisoner.—Mose v. The State......... 
36. Same.—But a charge which asserts that he is entitled to an ac- 
quittal, “ unless the evidence against him was such as to exclude 
to a moral certainty every possible hypothesis but that of his 
eS sins s siskcndninsnsagncanmnanpsadhvanebinebstepnheceeneee 
37. Charge on sufficiency of circumstantial evidence.—A charge to 
the jury, instructing them that they could not lawfully convict 
tlie prisoner, “if, upon all the evidence, they believed that the 
probabilities of his guilt were as high as ten thousand to one 
against his innocence,”—held to have been properly refused, 
because the record did not show that the evidence was confined 
to facts wholly inconclusive in their tendency; and the court 
added, “It may be doubted, indeed, whether the charge, in the 
form in which it was asked, would not, in any case, be more 
calculated to confuse, than to enlighten the jury................ 
38. Charge on weight of evidence as compared with evidence in re- 
ported case.—Under an indictment charging a man and woman 
with living together in adultery, the detendant’s counsel read to 
the jury the reported case of Mosser v. Mosser, (29 Ala. 313,) in 
which the evideuce was held insufficient tv establish the fact of 
adultery; and asked the court to charge the jury, “that, unless 
they believed the facts of the case at bar were stronger and 
more conclusive of guilt than the facts in that case, the defend- 
ant ought to be acquitted,”—/eld, that the charge was properly 
refused.—Blackman vy. The State........0...sccccescecescoes 


IV. OBsecTIONS. 


39. General objection—A general objection to evidence, a part of 
which is admissible, may be overruled entirely..~Newsom v. 
OOS piisicswmmscsen vihiabek SnNONedenGhek MeubNnberentbakreeisenseees 

40. Mode of objecting to evidence admissible against one defendant 
oily. —When two persons are jointly indicted and tried, and 
evidence is offered which is admissible against one of them 
only, if the other wishes to avoid its effect as evidence against 
him, he must ask an instruction to the jury limiting its effect, 
instead of moving to exclude it altogether.—Blackman v. The 


: 
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V. Opinion; Lecat Conciusion. 


41. Opinion of physician.—A practicing physician, who states 
that, “having been requested to examine the defendant, in 
order to test the condition of his mind, he met and conversed 
with him, and noticed his general expression and appearance, 
but had formed no settled opinion as to the depth of his 
mind,” may be asked whether he discovered any evidence of 
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EVIDENCE-—-conrinveEp. 
unsoundness of mind, and may state his opinion on the ques- 
tion of sanity vel non.—ZIn re Carmichael............ceccseceeceeeeeees 
42. Opinion of witness on question of sanity.—On the question of 
sanity vel non, a witness who, though not a physician, has had 
an intimate acquaintance with the party, may give his opinion, 
in connection with the facts on which it is based; secus, as to 
one who has had a mere passing acquaintance, or brief and 
occasional interviews on general or indifferent subjects........ , 
43. To what witness may testify.—A witness cannot be asked, on 
the trial of an inquisition of lunacy, ‘‘ whether, in his opinion, 
the defendant was capable of taking care of himself and man- 
aging his affairs.” —Jn re Carmichael...............scsccssecssceossceces 
44, Same. Nor can he be allowed to state “the impression that the 
gn ty eee ; 
45. Same.—A witness cannot be asked to state why another per- 
son did a particular act.—Clement v. Cureton.............cesseeees 


VI. Paro. aNnD WRITTEN. 


46. Admissibility of parol evidence, in aid of recognizance.—In sci. 
fa. against bail, on a forfeited recognizance, the capias and bail- 
bond may be connected with the pending indictment to which 
they relate, by the parol testimony of the sheriff and clerk, 
notwithstanding a variance in the description of the offense. 
Pe NE IN bis ese sawn ng ier ge cked saSewseenn’s 

47. Same, in aid of record to identify pending cause-—On motion to 
strike from the trial docket a case in which a new trial had 
been granted at the last preceding term, the marginal state- 
ment of the parties’ names, both in the entry of the motion 
on the motion docket, and in the entry of the order on the 
minutes, being erroneous, parol evidence is admissible to iden- 
tify the case and correct the mistake.--Zv parte Nall............ 

48. Same, to vary writing.—In an action against a railroad com- 
pany, by the assignee of a certificate issued by its engineer to 
a contractor for work done on the road, proof of an oral agree- 
ment between the contractor and the engineer, to the effect 
that the certificate should be used in paying a debt due from 
the contractor to a stockholder, who was indebted to the rail- 
road company, is not.admissible for the defendant; because, 
if made before the issue and delivery of the certificate, and as 
an inducement to its issue, its effect is to vary the terms of the 
certificate—Ala. & Miss. Rivers Railroad Co. v. Sanford & 

49, Same, to complete defective memorandum of sale under statute of 
frauds.—Parol evidence cannot be received to complete a defect- 

ive memorandum of sale by an auctioneer, so as to avoid the 

effect of the statute of frauds —Knox v. King............... 
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EV1DENCE—contTINv_ED. 
VII, Parties. 


50. Proof of demand by plaintiff’s own oath.—Where the plaintiff 
proposes to establish his demand by his own oath, (Code, 
2 2313,) and swears positively to its correctness, the defendant’s 
sworn denial of the facts, “upon the best of his knowledge 
and belief,” is not sufficient to exclude the plaintiff’s statement 
as evidence.—Fitzpatrick v. Hays...........sssscccsscsoscccsssccsesseese 


VIII. Primary arp SEconpDARY. 


51. Predicate for introduction of secondary evidence.—Secondary 
evidence of the contents of a vendor’s title-bond, and of his 
several receipts for partial payments made by the purchaser, 
is admissible, on proof that said papers were last seen, after 
the purchaser’s application for the benefit of the bankrupt act 


of 1841, on file with his other papers in the office of the as- ' 


signee in bankruptcy; that said assignee afterwards abscond- 
ed, and was removed from office, having never turned over to 
his successor the books and papers belonging to his office ; and 
that the succeeding assignee, after diligent search in his office, 
could not find them, and could obtain no information concern- 
ing them from his predecessor, to whom he made several ap- 
plications by letter.—Bobe’s Heirs v. Stickney.............. 


IX. Recorps AND JUDGMENTS. 


52. Admissibility of record as evidence.—In detinue for slaves, by 
persons claiming as remainder-men under a deed of gift, 
against the representative of the husband of the first taker, a 
transcript from the records of the circuit court of the county 


in which the deed was recorded, showing the resignation of 


the trustee appointed by the deed, with the consent of the 
grantor and beneficiary, and the appointment of another 
trustee in his stead, is not admissible evidence for the plain- 
tiffs, in connection with the proof of the death of the substi- 
tuted trustee, to show that there is no legal title outstanding 
against them, when the identity of the names of the parties 
is the only evidence connecting the record with the slaves and 
deed in controversy, and it appears that the death of the 
trustee did not invest the plaintiffs with the legal title to the 
slaves.— Williams v. McComico............0.ceeeesceeceeeee 
53. Same.—In proceedings before the probate court, on the peti- 
tion ot a widow, for the allotment of her dower, the mere fact 
that the husband’s administrator is named as a defendant in 
the marginal statement of the parties’ names, and a decree for 
costs rendered against him, is not sufficient to show that he 
was a party ; consequently, the record is not admissible evi- 
dence against him, in a subsequent action by the widow for 
the recovery of rents, and does not estop him from denying 
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EVIDENCE—contInuep. 


the husband’s seizin of the lands.—Harrison v. Boyd........ 53 


54. Admissibility of judgment for or against purchaser, as evidence 
for or against vendor.-—In an action of trespass against a sheriff, 
for seizing and selling plaintiff’s property under execution 
against his vendor, a judgment for or against the plaintiff 
would not be admissible evidence for or against his vendor, in 
another action; consequently, under section 2302 of the Code, 
his vendor is a competent witness for the plaintiffi—Sawyer v. 


WVER OR ss Se eee I RE Pen REO Bs Bd eh bate’ cov OF 


55. Conclusiveness of judgment.—A judgment at law on a promis- 
sory note, given for the purchase-money of land, is conclusive 
between the parties as to the amount then due on the note; 
and the defendant, when subsequently seeking a specific per- 
formance of the contract in equity, cannot claim the benefit of 
payments which ought to have been credited on the note. 


a Ee CO. NE a bein cick ss Cece cae edicasesanes 48 


EXECUTION. 
1. Supersedeas; description of execution.—In the description of an 
execution in a supersedeas, the only essential particulars are, 
the parties, the amount required to be made, the court from 
which, and the time when it was issued. When the sheriff is 
ruled for failing to make the money on the execution, and 
relies on the supersedeas proceedings as a defense, a defective 
description of the execution in the supersedeas may be aided 
by reference to the petition, fiat and bond to which it refers ; 
and the execution which was superseded being thus identified 
with the execution on which the motion is founded, the plain- 
tiff cannot take advantage of immaterial discrepancies between 
it and his own description of it in his motion.—Walker v. 
TRIO. cas scersscnionses bbadshinktlnnk: scibohibebereonbeapuuimeriinenmeant Bake 12 
When title passes to purchaser, as against execution creditor of 
vendor.—Under a verbal contract for the sale of an article to be 
manufactured by the vendor, if the contract is within the 
statute of frauds, the title does not pass to the purchaser until 
there has been a delivery to him; and if a valid execution 
against the vendor is in the hands of the sheriff during the 
interval between the manufacture and the delivery of the arti- 
cle, the lien of the execution is superior to the title of the 


bo 


ind 
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aed 


purchaser.—Sawyer v. Ware......... sccsscccsscesceeeees aowcsoou Wiese: 675 


EXECUTORS AND ADMINISTRATORS. 


1. Jurisdiction of probate court to grant administration —The juris- 
diction of the probate court, in the matter of the grant of let- 
ters testamentary, and of administration, is original, general, 
and unlimited ; and hence every reasonable presumption will 
be indulged in favor of its orders, when collaterally assailed. 
CO BINS FMI eis pssinicieibicnisssed Nastessintsiones lien 
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EXECUTORS AND ADMINISTRATORS—continvugp. 

2. Validity of grant of administration de bonis non.—A grant of let- 
ters of administration de bonis non, when there is in fact no 
vacancy in the administration, will be held void, even in a col- 
lateral proceeding ; but it will not be held void, in a collateral 
proceeding, merely because it fails to show the appointment 
and removal, resignation, or death, of the administrator in 
chief; and where the record shows the regular appointment 
of the administrator in chief, and that on a subsequent day 
it was ordered that his “resignation be received and recorded,” 
and that letters of administration de bonis non were on the 
same day granted to another, it will be presumed that the 
resignation was of the office of administrator, and was in writ- 


ing as required by the statute................. ISAS Aes Podaetsase f 


3. Same——Where a transcript from the records of the probate 
court, purporting to be ‘“‘a full, true and complete exemplifi- 
cation of the records and files of said court touching the 
administration” of a decedent’s estate, shows a grant of admin- 
istration de bonis non, on the condition that the party execute 
and file a bond, but does not show that the bond was executed 
and filed as required by the order, it will be presumed in favor 
of the validity of a subsequent grant of administration, when 
collaterally assailed, that the party failed to comply with the 
ee eee ere eee Pere ee rere de iewn 

4, Assent to legacy.—Where a life-estate in the bulk of the testa- 

tor’s property, consistig of lands, slaves, &ec., is given to his 
widow, who is also appointed executrix ; and who afterwards 
procures the probate of the will, and qualifies as administratrix 
with the will annexed,—her continuous use of the property 
during her lite, in accordance with the provisions of the will, 
is an implied assent to her own legacy, which involves an assent 
to the legacy to the remainder-men.—-Camp v. Coleman 

. Liability of administrator for interest; presumption in favor of 

judgment.—On appeal from a judgment of the circuit court, 

reversing a decree of the probate court,—by which decree an 
administrator was charged with interest on the money in his 

hands, although he made the statutory affidavit, (Code, 21813;) 

if the record does not show, by bill of exceptions or otherwise, 

the evidence which was before the probate court, the appellate 
court will presume that the evidence justified its decision. 

Roundtree & Kirby v. Snodgrass................006+ ities 

. Administrator’s authority to rent lands.--Under the yeovisione 

of the Code, (23 1737, 1751,) the administrator of an insolvent 

estate may rent out the lands belonging to the estate, and 
receive and hold the rents as assets; consequently, the heir 
cannot maintain an action against him to recover such rents. 

I hai sistas tatnnspieith-kvanasreiuuaiibtyerses 

7. Payment of debts by administrator of insolvent estate-—In pay- 

ing debts, not of a preferred class, before the expiration of 
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EXECUTORS AND ADMINISTRATORS—continvep. 


eighteen months from the grant of administration, an admin- 
istrator acts at his peril: if the estate afterwards proves to be 
insolvent, he cannot charge it with the amount so paid by him, 
though he may be substituted for the creditors so paid, and 
receive the distributive share of the assets to which they would 
have been entitled; and this relief he may obtain in the pro- 
bate court, without resorting to chancery.—MeNeill v. McNeill 


8. Satisfaction of mortgage by administrator—The administrator 


9. 


of an insolvent estate has authority to discharge an incum- 
brance on property belonging to it, whenever the interests of 
the estate would be thereby promoted; but, after selling, under 
an order of the probate court, lands which were incumbered 
by a mortgage executed by the intestate in his life-time, he 
cannot pay the mortgage debt in full out of the proceeds of 
sale, and charge the estate with the payment....... ds sdvseececceeee 
Purchase by administrator, at his own sale, set aside —The pur- 
chase of a slave by the administrator in this case, at a sale 
made by himself under an order of the probate court, was set 
aside at the instance of the distributees of the estate, on proof 
that very few persons were present at the sale; that only one 
bid was made; that the price at which the slave was knocked 
off was less, by $200 to $400, than her real value; that the 
administrator made no effort to attract a crowd at the sale, 
and declined to impart information as to the time and place 
of sale to the intestate’s father, who, as he knew, desired to 
Sip sic s sniei sidloosnavnaxcesnnkemmedssanscions stusesmntnesiaie sageoesoess 


FRAUDS, STATUTE OF. 


a 


bo 


Three years possession of personalty under loan.—Section 1295 of 
the Code,as to three years possession of personal property under 
a loan, being a re-enactment of the former statute, (Clay’s Di- 
gest, 255, 3 2,) is not confined in its operation to possessions com- 
menced or continued for three years since the Code went into 
effect; consequently, to enable a creditor of the loanee to sub- 
ject the property to the payment of his debt, it is not necessary 
that he should show three years continuous possession before 
the Code went into effect, or three years continuous possession 


since that time.—Durden v. McWilliams...........cssees oh 5 i SARE wee O40 


Contract not to be performed within one year—A verbal contract 
for the performance of services as an overseer, for the term of 
twelve months, to commence at a future day, is void under the 
statute of frauds, (Code, 21551, sub. 1;) and a partial perform- 
ance of it, coupled with a discharge without cause, will not 
enable the party to recover the stipulated wages after the term- 
ination of the twelve months.—Scoggin v. Blackwell............. 


8. Sale of lands ; memorandum of sale by auctioneer.—Where lands 


are sold at auction, and the entry on the auctioneer’s book 
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FRAUDS, STATUTE OF--continvuzp. 
does not show the name of the person on whose account the 
sale is made, nor refer to any other writing in which the name 
is stated, the sale is void under the statute of frauds, (Code, t] 
221551-52,) and the defective entry cannot be aided by parol { 
evidence. —Knox V. King...........sseseeseees honk Vaults sete tiddoati wee 307 
4. Promise to pay debt of another.—Where the Adieedink, a sider, 
before the grant of administration on the estate of her de- 
ceased husband, “ verbally instructed or requested plaintiff or 
one of his clerks to let one 8.,a man in the employment of 
the estate, have out of plaintiff’s store whatever articles he 
wanted, and the estate would pay it,’’—eld, that the promise 
was an original undertaking, not within the statute of frauds, 
and was binding on the defendant personally, on proof that 
the goods were furnished on the faith of it, although charged 
on plaintiff’s books to the estate, and that the administrator 
refused to pay for them.—Ledlow v. Becton................- 596 é 
. Contract for sale of chattels at price exceeding $200.--A contract ° : 
between the lessor and lessee of certain iron-works, to the 
effect that “the iron made at the furnace should be W.’s, 
[lessor] as fast as it was made, until he was paid for his ad- 
vances in money and the rent due,” is within the statute of 
frauds, (Code, @1551,) if the amount of the advances and rent 
exceeds $200; and the agreement for the discharge of the pur- 
chase-money does not show such payment as will take the case 
out of the statute.—Sawyer v. Ware..... Biepiesk es Vale eds 675 
6. Ejfect of statute.—The statute of frauds prevents the enforce- 
ment of a contract withinits provisions, unless evidenced ac- 
cording to its requirements; but it does not prevent the vol- 
untary execution of such contract by the parties, nor annul it 
when thus executed...... csccsscensevcccsccabsaebtentotbecss decutostectiedes 6 
7. Same—-The fact that a contract in writing, signed by only one 
of the parties, contains stipulations to be performed by the 
other which are within the statute of frauds, will not prevent 
a reformation of the instrument in equity at the suit of the 
latter.—Thompson v. Marshall..,........... Cece TP aes ». O04 
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GARNISHMENT. 
See ATTACHMENT. 


GUARDIAN AND WARD. 


1. Compensation of guardian— Under the provisions of the Code, 
(23 2039, 1825,) a guardian is not entitled to any compensation 
for his servicesin lending out the funds of his ward, and com- 
pounding the interest accruing thereon; that being one of his 
ordinary duties, and not belonging to the class of “ special or 
extraordinary services,”—Allen v. Martin............0000 sccossseees 330 
2. Non-residence of guardian good cause of removal.—The removal 
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GUARDIAN AND WARD—contrnugp. 
of a guardian from the State being declared by the statute a 
sufficient cause for the revocation of his letters, (Code, 3 2037,) 
his non-residence at the time of his appointment is necessarily 
a good cause for-his removal, without regard to the age of the 
ward, or the refusal of the person afterwards nominated by 
him to accept the office of guardian.—Cockrell v. Cockrell.... 673 

. Mother's right, as guardian, to custody of infant children.—Under 
the statutes of this State, (Code, @72014-15,) as at common 
law, the mother is entitled, on the death of the father, to the 
custody of infant children under fourteen years of age; but 
this right is not beyond the control of courts of justice. —Strip- 
lin v. Ware........ Ris ahads 4 00<4 okt sepecdipen <eopppeebthatvpmacdes sohaseecege sce 87 

4. Removal of mother from custody of infant children.—The chancery 

court will remove infant children from the custody of their 
father or mother, whenever it is clearly shown that their mor- 
als, safety or interests require their removal ; but this jurisdic- 
tion is one of extreme delicacy, and will only be exercised in 
cases of gross misconduct on the part of the parent, or inabil- 
ity from some cause to furnish proper nurture and training 
for the child. The fact that the second husband of the mother, 
who shares with her the care and management of her infant 
children, is not a man of unexceptionable morals, and is ad- 
dicted to profanity, even in the presence of his family, is not 
sufficient cause for the removal of the children from the cus- 
tody of the mother, against her wishes, when it is shown that 
they are treated kindly, are well fed, well clothed, and sent 
to school ; that no charge is made for their board and lodging, 
and that they are of such tender years as to require their 
mother’s constant watchfulness and care............0..00. 87 
5. Purchase by executor and guardian at his own sale.—The defend- 
ant having married the complainants’ mother, who was at the 
time their guardian by appointment from the probate court, 
and also executrix of their deceased father’s will; and having 
afterwards procured from the probate court, as executor in 
right of his wife, an order for the sale-of decedent’s real es- 
tate, which was devised to the complainants jointly with their 
mother; and having himself become, through an agent, the 
purchaser at the sale,—the sale was set aside at the instance 
of the infant devisees. although no fraud, unfairness, or inad- 
equacy of price was shown.—Calloway v. Gilmer................. 
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HABEAS CORPUS. 

1. When right to freedom may be tried by habeas corpus.--Although 
a negro, or person of color, if held as a slave, cannot testthis 
right to freedom by petition for habeas cofpus; yet, when a 
white person is held as a slave, a petition for habeas corpus may 

be sued out in his behalf—Guilford v. Hicks...... VSUHi e's. «9 











See, also, Bam. 
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INSOLVENT ESTATES. 


1. Payment of debts by administrator.—In paying debts, not of 
a preferred class, before the expiration of eighteen months 
from the grant of administration, an administrator acts at his 
peril: if the estate afterwards proves to be insolvent, he can 
not charge it with the amount so paid by him, though he may 
be substituted for the creditors so paid, and receive the dis- 
tributive share of the assets to which they would have been en- 
titled; and this relief he may obtain in the probate court, 
without resorting to chancery——MecNeill v. McNeill 

2. Satisfaction of mortgage by administrator—The administrator 
of an insolvent estate has authority to discharge an incum- 
brance on property belonging to it, whenever the interests of 
the estate would be thereby promoted ; but, after selling, under 
an order of the probate court, lands which were incumbered 
by a mortgage executed by the intestate in his life-time, he 
cannot pay the mortgage debt in full out of the proceeds of 
sale, and charge the estate with the payment 

3. Administrator’s authority to rent lands.--Under the provisions 
of the Code, (22 1737, 1751,) the administrator of an insolvent 
estate may rent out the lands belonging to the estate, and 
receive and hold the rents as assets; consequently, the heir 
cannot maintain an action against him to recover such rents. 


109 
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JOINT TENANTS. 


See Action, 4. 


JUDGMENTS AND DECREES. 


1, Requisites of decree.—The failure of the probate judge to sign 
the miuntes of the term, does not invalidate a decree, nor ren- 
der it inadmissible as evidence under the plea of nul tiel record. 
Frazier’s Executors v. Praytor 

. Form of judgment in proceeding against executor.—In a proceed- 
ing before the probate court, by which the legatees seek to 
charge the executor with the value of a slave not included in his 
inventory ; the jury having returned a verdict against the ex- 
ecutor, assessing the value of the slave at a specified sum,—- 
the court cannot render a judgment against the executor, for the 
assessed value of the slave.—Mims v, Sturdevant 

3. Conclusiveness of judgment.—A judgment at law on a promis- 
sory uote, given for the purchase-money of land, is conclusive 
between the parties as to the amount then due on the note; and 
the defendant, when subsequently seeking a specific perform- 
ance of the contract in equity, cannot claim the benefit of pay- 
ments which ought to have been credited on the note——Bobe’s 
Heirs v. Stickney 

ol 
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JUDGMENTS AND DECREES—continuep. 


4. Same.--A judgment for the claimant, in a trial of the right of 
property under the statute, is not a bar to a subsequent action 
by him to recover damages for the tortious taking of his prop- 
erty under the execution.—Lenoir’s Adm’r v. Wilson........ ...... 600 
5. Conclusiveness of probate decree.—A decree of the probate court 
against an administrator, under his appointment by virtue of 
his office of sheriff, concludes the sureties on his official bond 
as sheriff from contesting, before that court, their liability for 
the default ascertained by the decree, on the ground that, after 
the expiration of their principal’s term of office as sheriff, he 
was appointed administrator de bonis non in his individual ca- 
pacity, and gave bond with new sureties, who thereby became 
liable for his previous default._-Ragland v. Calhoun’s Adm’r.... 606 
6. Validity of grant of administration de bonis non.—A grant of let- 
ters of administration de bonis non, when there is in fact no 
vacancy in the administration, will be held void, even in a col- 
lateral proceeding ; but it will not be held void, in a collateral 
proceeding, merely because it fails to show the appointment 
and removal, resignation, or death, of the administrator in 
chief; and where the record shows the regular appointment 
of the administrator in chief, and that on a subsequent day 
it was ordered that his “‘resignation be received and recorded,” 
and that letters of administration de bonis non were on the 
same day granted to another, it will be presumed that the 
resignation was of the office of administrator, and was in writ- 
ing as required by the statute.............sccccoocssesccrssnscscesccccees 559 
7. Same—Where a transcript from the records of the probate 
court, purporting to be “‘a full, true and complete exemplifi- 
cation of the records and files of said court touching the 
administration” of a decedent’s estate, shows a grant of admin- 
istration de bonis non, on the condition that the party execute 
and file a bond, but does not show that the bond was executed 
and filed as required by the order, it will be presumed in favor 
of the validity of a subsequent grant of administration, when 
collaterally assailed, that the party failed to comply with the 
CORMMEAR. Gin sindt's vbw abn a Ui pn sith ds TOWN s Clb 6650 08 559 
8. Assignment of judgment.—An assignment of a judgment, in 
these words, ‘‘ For value received, I hereby transfer the entire 
= * control of the jf. fa. from the above stated judgment, and of 





















































the judgment above stated, from this date, to A. B. G.—is an un- 
qualified transfer of the judgment.——Griffin v. Camack........ 695 
JURISDICTION. 


1. Of eity court of Mobile at special terms.—Under the act of 1858, 
to repeal an act therein named regulating the sessions of ihe 
circuit and city courts of Mobile,” (Session Acts 1857-8 ,p. 57, 
23,) the city court has authority, at a special term, to origi- 
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JURISDICTION—continvep. 


nate business, to take indictments, and to organize a grand jury. 


2. Of probate court to sell real estate—The probate court has 


a) 


no jurisdiction to order the sale of lands, for the purpose of 
division among a decedent’s heirs-at-law or devisees, when the 
decedent had, at the time of his death, no title whatever to 
the land, either legal or equitable.—Bishop v. Blair.............. 


. Of probate court to grant administration —The jurisdiction of 


the probate court, in the matter of the grant of letters testa- 
mentary, and of administration, is original, general, and un- 
limited ; and hence every reasonable presumption will be in- 
dulged in favor of its orders, when collaterally assailed. 
CE Ae PING sl ddie cibvianesnsnces Sevecetcenuadagseesieeses 


4, Of circuit court, and of register in chancery, in causes transferred 


or 
. 


rs) 


JSrom probate court.— The jurisdiction of the circuit court 
under the act of 1850, (Session Acts 1849-50, p. 36, 240,) and 
of the register in chancery under the Code, (#560, 1910-12,) in 
causes transferred from the probate court on account of the in- 
competency of the probate judge, is special and limited ; con- 
sequently, the record in a transferred cause must affirmatively 
show the jurisdiction of the court to which the transfer is 
pee iithsisins-uecciinc. dredinamen TEC ECE TET 

Same.—If the record in a transferred cause recites the juris- 
dictional fact which authorized the transfer, the recital is con- 
clusive in a collateral proceeding, and the validity of the subse 
quent orders and decrees cannot be impeached on account of 
irregularities ; but a simple recital of the legal conclusion, that 
the probate judge “is incompetent,” without stating the fact 
from which the incompetency results, is not sufficient to sup- 
POND CRI oss: sos din 5 tasdas eet resineTRcdisersoces 


. Incompetency of presiding judge from uname: —Where the probate 


judge is one of the sureties on an administration bond, he is 
incompetent from interest to preside on the settlement of the 
administration; or to make any order affecting the liability of 
the administrators under their bond ; and if one of the admin- 
istrators is also the guardian of the sole distributee of the es- 
tate, and the administration has never been settled, he is also 
incompetent to preside on the settlement of the guardian’s ac- 
counts; and if the guardianship has never been settled, although 
the guardian has been removed, he is equally incompetent to 
preside on the settlement of the accounts of the succeeding 
guardian, who is sought to be charged with negligence in failing 
to collect from his predecessor assets belonging to the estate of 


his WORE eT RAR ae Soe Ms Uecctestwietiasedtcedtssess 655 


JUSTICE OF THE PEACE. 


1, Garnishment on judgment.—Under the provisions of the Code, 


garnishment on a judgment rendered by him.--Gould v. Meyer. 


(33 2471, 2819,) a justice of the peace has authority to issue a 
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JUSTICE OF THE PEACE—continvep. 


2. Practice in appeal cases—Ordinary appeal cases from justices’ 
courts are triable de novo in the circuit court; and that court 
may render judgment, on appeal by the defendant, for a larger 
amount than was recovered before the justice —Brooks v. 
CGT ass: daameen hibits Die 6h sd Seda dla xh Ohi5 6 bia tine 0 0.9.<5.° 
Variance between summons and complaint.—In an action of forci- 
ble entry and detainer, or unlawful detainer, removed by appeal 
from a justice’s court into the circuit court, (Code, 42864,) the 
cause being triable de novo, the complaint should not be reject- 
ed, on account of a variance between it and the cause of action 
endorsed on the summons issued by the justice—Van Aspen v 
oo ee ikecinsahie Wehehee sehen toe n cheers. 
4. Practice on error in appeal or certiorari cases—In appeal and 
certiorari cases, which, when the amount in controversy is less 
than $20, are tried by the court without the intervention of a 


6:5 
ie] 


not be reversed on error, unless its decision on the facts is 
shown to be manifestly wrong.—Dane v. Mayor of Mobile.. 


AND LAWS. 


. Location of lands by State, under act of congress of 11th August, 
1848.—The act of congress of August 11, 1848, (9 U.S. Statutes 
at Large, 281,) having placed at the disposal of the legislature 
of this State, for the use of schools in the valueless sixteenth 
sections, certain lands theretofore granted to the State for inter- 
nal improvements, (5 7b. 455,) and authorized the legislature to 
locate the same; and the legislature having, by the act of Feb- 
ruary 13, 1850, (Session Acts 1849-50, p. 82,) authorized the 
issue of certificates of purchase for these lands by the comp- 
troller of public accounts, or by a locating agent,—a certificate 
of purchase, signed by the governor, and countersigned by the 
secretary of state, being issued without authority, does not 
evidence a selection of the land by the State, and cannot defeat 
a recovery by one claiming under subsequent entry from the 
United States.—Matthews v. Baker........... PU stectscsdbcetidons ‘ 

. Patent to deceased person.—Under the act of congress of May 20, 
1836, (5 U.S. Statutes at Large, 31,) a patent issued in the name 

sh of a person then deceased enures to the benefit of his heir, 

devisee or assignee, and the heir may maintain an action at law 
on such patent.—Phillips v. Sherman.. ‘ é 
3. Validity and conclusiveness of patent. welll mabe par ‘eader 
the act of congress of August 26, 1842, “for the relief of John 
Pratt, or his legal representative,” (6 U.S. Statutes at Large, 865,) 
cannot be collaterally assailed, in a court of law, on the ground 
that the person to whom it was issued was not the legal repre- 
sentative of said Pratt; that question having been controverted 
before the commissioner of the general land-oftice, and decided 
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jury, (Code, 3 2369,) the judgment of the circuit court will 
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LAND LAWS—contTiInvueEp. 
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by him in favor of the patentee, and his decision having been 
affirmed by the secretary of the interior on appeal........... 
Cancellation of patent wrongfully issued.—When a patent has 
been wrongfully or erroneously issued, the commissioner of the 
general land-office may, at any time before its delivery from the 
local land-office, revoke and cancel it............eeeeeeeecoes 


. Powers of commissioner of general land-office, under act of congress 


of August 3d, 1846, and validity of sale ordered by him.—Under the 
act of congress of August 3d, 1846, “ providing for the adjust- 
ment of all suspended pre-emption land-claims,” (U.S. Statutes 
at Large, vol. 9, pp. 51-2,) the commissioner of the general 
land-office being authorized to order, absolutely and uncondi- 
tionally, the sale of lands which, under the provisions of that 
act, shall have reverted to the United States, the fact that he 
instructed the officers of the district land-office to offer such 
lauds for sale, “ if, after a careful examination of the books and 
maps in their office, there appeared on them no objection to 
offering the same for sale,” does not affect the validity of the 
purchaser’s title, when it is not shown that any yalid objection 
to the sale appeared on the books and maps of the district of- 
five. Moreover, the said act of congress having confided the 
question of sale vel non to the discretion of the commissioner of 
the general land-office, and having failed to prescribe any mode 
of ascertaining the existence of the facts on which depended the 
propriety of a sale, the ordering of the sale by the commissioner 
is evidence that the facts existed which rendered such sale 
POPS. —- GLEE Fs MCMOMON .. «40s ccces ceercrtacecscesc. 


. Transfer of pre-emption right—Under the act of congress of 


May 29th, 1830, granting pre-emption rights to settlers on the 
public lands, (U. 8. Statutes at Large, vol. 4, pp. 420-21,) an as- 
signment or transfer of the right of pre-emption, prior to the 
issue of a patent, is declared to be “null and void,” and does 
not pass the right of pre-emption to the transferree; conse- 
quently, such transferree cannot defeat a recovery by one claim- 
ing under subsequent patent from the United States, by simply 
showing that the transferror, prior to his assignment, had a pre- 
emption right to the land, and offered to pay the entrance-money 
to the proper land-officers, but that they refused to receive it, 
and would not let him perfect his entry.................2565 


LANDLORD AND TENANT. 


1. 


Estoppel against tenant from denying landlord’s title —An order 
of the commissioners’ court, granting to the defendant a private 
right of way through the plaintiff’s lands, does not estop the 
defendant, when sued for the commission of a trespass on lands 
outside the track of the private road, from disputing the plain- 
tiff’s titleto the land.—Bishop v. Blair..........sccceesseeeeeees webbie 
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LEGACY AND DEVISE. 


1. Devise to husband and wife.-—At common law, under a devise 


. Bequest construed to create life-estate in widow, charged with sup- 


4. Assent to legacy.— Where a life-estate in the bulk of the testa- 


LANDLORD AND TENANT—conrtinvuep. 


9 


Same.—The acceptance of a lease from a stranger, by a party 
who is in possession of land, if done “in ignorance of his 


rights,” does not estop him from afterwards impeaching the : 
validity of such stranger’s title—Cain v. Gimon..... pereeh Wes . 168 


to husband and wife during coverture, the entire estate vested 
in both of them as one person, and, on the death of either, 3 
continued in the survivor; but, under the statutes of this 
State creating and regulating the separate estates of married 
women, (Code, 221981-97,) such a devise creates the same es- 
tate in the parties as if it had been made before coverture: on 
the death of the wife intestate, her undivided moiety descends 
to her heirs-at-law, subject to the statutory rights of her sur- 
viving husband during his life; and on the subsequent death 
of the husband, the wife’s heirs become entitled to the posses- 
sion of her undivided moiety.— Walthall v Goree. .......... 728 





port and education of grand-children.—Where a testator, by the 
second clause of his will, devised and bequeathed to his wife 
all the property of which he might die possessed, “ during the 
term of her natural life, to be kept together” on his plantation A 
“for the purpose of supporting her, and for the support and 
education of my [his] five grand-children ;” and, by the fourth 
clause, devised a tract of land to one of his danghters, ‘‘which,” 
he declared, “is excepted out of the life-estate heretofore given 
to my wife,”—held, that the widow took the eutire life-estate, 
charged with the support and education of the grand-children, 
and not in trust for their benefit equally with herself.—Coleman 
VP cS bb 5's os doesn sned nee See eee See eee 159 
Bequest,to widow and executrix construed as enuring to her individ- 
ually, and not officially.—Under a devise and bequest in the fol- 
lowing words: ‘‘I give and bequeath to my wife Rebecca all 
the property, both real and personal, of which I may die pos- 
sessed, (exceptas hereinafter excepted,) during the term of her 
natural life, to be by her kept together on my plantation on 
which I now reside, for the purpose of supporting my said : 
wife, and for the support and education of my five grand- 
children, the children of my deceasedson Washington; and 
after her death, then said property and estate to be disposed 
of as follows,”—whatever interest vests in the widow, she 
takes individually, and not as executrix; and if a trust is there- 
by imposed upon her, it does not attach to the office of execu- 
trix, nor pass on her death to her co-administrator—Camp v. 
COM ie SAR GN. Bail ects Oke Seed Te TRE Mee woe 163 








eid Ss a gst tie 3 


L2G 









INDEX. 


LEGACY AND DEVISE—continvuep. 


tor’s property, consisting of lands, slaves, &c., is given to his 

widow, who is also appointed executrix ; and who afterwards 

procures the probate of the will, and qualifies as administratrix ® 

with the will annexed,—her continuous use of the property 
« during her life, in accordance with the provisions of the will, 
| is an implied assent to her own legacy, which involves an assent 
to the legacy to the remainder-meN...............sseeeseees 

















LIMITATIONS, STATUTE OF. H 


1. Adverse possession by purchaser, under color of title —If a purcha- 
ser enters into the possession of land under a vendor's bond, 
conditioned to make titles when the purchase-money is paid, 
he cannot, so long.as the purchase-money remains unpaid, set 
up adverse possession against the vendor under color of title; 
but, after the purchase-money has been paid in compliance with 
the terms of the contract, such a bond is color of of title, and 
subsequent possession under it for a sufficient length of time 
will bar the legel title. —McQueen v. [vey...........cccceeceeeeeees coe 306 

. Statute of limitations against sheriff's sureties —The act of 1822, 
prescribing six years as the period within which an action must 
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be commenced against the sureties of public officers for the de- 
fault of their principal, (Clay’s Digest, 329, 390,) does not apply 
to a summary proceeding against the sureties of a sheriff on 
his official bond, for the default of their principal as adminis- 
trator by virtue of his office as sheriff—Ragland v. Calhoun’s 
BODOG )55 0 Kath HOV fils 8A OT SEG 0 STNG Se aries ai 606 
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LUNATICS. 
1. Meaning of non compos mentis.—The term non compos mentis de- 

notes neither mere mental weakness, nor a total deprivation or 

destruction of the intellectual powers, but simply unsoundness 

OE ER Be VE gon pss cesess os senpeesndcarendecnvseceexonsee 514 
2. Formand sufficiency of verdict—It is the safer and more satisfac- 
tory practice to have the verdict in the very language of the 
statute, (Code, 3 2753,) or its substance................... is a 
See, also, Evinence, 10-11, 41-44. 











MANDAMUS. 


1, Against whom mandamus lies.—A mandamus lies against the 
governor of the State, as well as any other public functionary, 
to compel the performance of a purely ministerial duty en- 
joined by statute.—Tenn. and Coosa Railroad Co. v. Moore... 871 
2. And when.—Where a sum, of money is loaned by act of the 
legislature to a railroad company, on its complying with cer- 
tain terms and conditions in said act prescribed ; and the gov 
ernor is required, on the performance of these conditions by 
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MAN DAMUS—continvep. 
the company, to accept its bond for the faithful application 
and repayment of the money, and to draw his warrant in its 
favor, on the custodian of the fund, for the sum thus loaned, 
a mandamus will lie to compel the performance by the governor 
of this ministerial duty, since an action for damages, if it could 
be maintained, would not afford adequate and complete redress. 371 

3. Sume.—-If a court prohibits an attorney, whose license author- 
izes him to practice before it, and who has not been removed 
or suspended in the mode prescribed by the statute, from ap- 
pearing at its bar as counsel in causes in which he has been 
employed, this is the deprivation of a clear legal right, to the 
enjoyment of which he will be restored by mandamus.—With- 
OFS Vo RO NED aici Saye cihe dine sets aks seigdighetan... 252 

. Averments of petition for mandamus.—In an application for a 
mandamus, by an attorney-at-law who has been denied the right 
to appear as counsel in a municipal court, an averment that 
the relator ‘is a practitioner of law in all the courts of this 
State, both of state and federal jurisdiction,” is not a sufficient 
allegation of his legal right to practice as an attorney in the 
COMME GRIN, 9s sin 86 hcd ene eednsscvtacsenves So peiee Mawes 2 





MORTGAGES. 

1. Contract held conditional sale, and not mortgage.—A written in- 
strument, signed by the defendant, reciting that he had‘ pur- 
chased from the complainant several slaves, specifying the 
name and separate value of each, and then stipulating that, 
if the complainant ‘‘shall redeem, or cause to be redeemed, 
any part of said negroes within seven years’, the defendant 
would make a specific deduction from the value of each: 
whether considered by itself, or in connection with an absolute 
bill of sale, executed on the next day, which acknowledged 
the receipt of the money in full payment for the slaves, and 
contained a warranty of soundness and title, is a conditional 
sale, and not a mortgage; nor will a court of equity declare 
the contract to be a mortgage, on proof that the complainant 
at first applied to the defendant for aloan of money, or other 
pecuniary aid—that the defendant declined to loan money, but 
made another proposition in reply, to which the complainant 
did not accede; and that by the arrangement finally concluded 
between them, the defendant assumed a large debt due from 
the complainant to a third person, took the negroes at the 
prices specified in the writings above mentioned, and received 
from the complainant his several promissory notes for the dif- 
ference between the aggregate price of the slaves and the 
amount of the assumed debt; there being no proof of fraud, 
imposition, or unfairness, nor any. great disparity between the 


value of the slaves and the price agreed to be paid.—Swift v. 
Swift : 
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MORTGAGES—continvEp. 
2. Constructive notice of mortgage.—The registration of a mortgage 
is constructive notice only to those who hold under the mort- 
gagor, (correcting dictum in Center v. P.& M. Bank, 22 Ala. 743;) 
but, if the mortgagor, having voluntarily destroyed an unregis- 
tered deed to himself, and procured thie execution of a deed by 
his vendor to a trustee for his wife, joins with his wife and 
the trustee in a conveyance to a purchaser, the registration of 
the mortgage charges the purchaser with constructive notice 
of such unregistered deed, and he cannot successfully defend an 
action at law by one claiming under a subsequent purchase at 
execution sale against the mortgagor.—Gimon v. Davis....... 589 
. Purchase by mortgagee at his own sale—A purchaser of land, 
having executed to his vendor a mortgage to secure the pay- 
ment of the purchase-money, and having afterwards resold 
the land toa third person, who agreed that he would discharge 
the unpaid balance due to the vendor, and that the land should 
remain bound by the mortgage, is not within the rule which 
forbids a mortgagee to purchase at his own sale, and may be- 
come the purchaser at the sale under the mortgage.—McNeill 
V: Ta ati Oe. iis Suk os ca sera ake 109 
4, Same ; who may impeach sale, and on what ground.—The wife of 
the mortgagor, claiming under a voluntary conveyance from 
her husband subsequent to the mortgage, may, in equity, im- 
peach the validity of the sale under the mortgage; and if her 
bill alleges that the mortgage debt was nearly (if not quite) 
paid, that the mortgagee concealed from her the true state of 
the account between himself and the mortgagor, had the prop- 
erty sold for a pretended debt greater than was actually due, 
and, in effect, became himself the purchaser at the sale, she 
makes out a case for equitable reliet—Cain v. Gimon........ 168 
5. Who may take advantage of usury. —The wife of the mortgagor, 
E claiming under a subsequent voluntary conveyance to her hus- 
r band, and seeking to impeach the validity of the sale under 
the mortgage, and to be let in to redeem, cannot take advan- 
sage of usury in the mortgage debt...... .....c cee ee ee eeeee 
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NON-CLAIM. 







See Estates oF DEcEpENTs, 2. 






OFFICERS. 


1. Validity of official acts of officer de facto.—The official acts of 
an officer de facto are valid, so far as the rights of the public, 
or of third persons having an interest therein, are concerned, 
and cannot be indirectly called in quéstion in a proceeding to 
which he is not a party.—Heath v. The State............ we. 213 
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PARENT AND CHILD. 
See GuarpraAN AND Warp, 3, 4. 


PARTNERSHIP. 


1. What constitutes partnership.—A contract, by which the plain- 
tiff agreed to let the defendants have all the pine timber on 
his lands that was suitable for good lumber, and the defend- 
ants agreed to pay him therefor, annually, in money, one-fifth 
of the gross proceeds of the lumber sold and collected by 
them, does not constitute the parties partners inter sese.—Fail 
Se TPN We I hn n ct law sa had coe nse be vo s0e8 sheds sy vices 61 
2. Same.—The fact that a negro-trader, in whose sales-house slaves 
are exhibited for sale and sold by the owner, charges half-com- 
missions for the use of his house, does not constitute him a 
partner with the owner in the sale.—Dillard v. Scruggs...... 670 


PAYMENT. 

1. Remittance of money by mail.—To absolve a debtor from the 
hazzard of loss, in the transmission of money by mail to his 
creditor, it is necéssary that the remittance should be made 
by the authority of the creditor, and in the manner and with 
the precautions prescribed by him; and this principle is not 
affected by the impossibility of a compliance, on the part of 
the debtoi, with the conditions and directions prescribed by 
the creditor.—Williams & Smart v. Carpenter & Co.......... 9 

2. Application of payments.—If a debtor, owing several demands 
to the same creditor, makes a general payment, without giv- 
ing any directions as to its appropriation, the creditor may, at 

* his election, apply it to any one of the debts then due, but 

cannot prefer a debt not due, to the exclusion of one due or 
past due; and if he fails to make any election, the law will 
make the application according to fixed rules, preferring a 


3. Same.—Where a debtor owes two notes, maturing at different 
times, and the creditor has brought suit on the first; and, on 
the day the second note matures, the debtor makes a general 
payment, without giving any directions as to the manner of its 
appropriation, the fact thatthe creditor afterwards takes judg- 
ment on the first note, for the full amount due thereon with in- 
terest, shows an election on his part to apply the payment to 
ke COONS. 0.5, on vise HUN nd «URS OW cue oereqasead Minie's' 482 

¥ 4. Same.—If a debtor owes two distinct demands, both over-due, 
and makes a general payment, without giving any directions as 
to its application, the law will apply it, in the absence of a 
specific application by the creditor, to that demand which, 
though not barred at the time the payment was made, has sitce 
become barred. by the statute of limitations, or of non-claim. 
(Stong, J., dissenting.) —Robinson’s Adm’rs v, Allison......... 
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PLEADING AND PRACTICE. 


I. Parrizs. 











1. Who ts proper party plaintiff.—It is not necessary, under section 
2129 of the Code, that an action for a breach of warranty of 
the soundness of a slave should be brought in the name of the 
party really interested.—Newsom v. Huey...........ceseceseseeeeeee 37 
. Same. A certificate, issued and signed by the chief engineer 
of a railroad company in these words: “ This is to certify, 
that the sum of $1000 is due to A. B: from the Ala. & Miss. 
Rivers Railroad Company, for bridging and track-laying,”—is 
a contract for the payment of money, within the meaning of 
i the statute, (Code, 32129) requiring an action to be brought in 
the name of the party really interested.— Ala. & Miss. Rivers 
Railroad Co. v. Sanford & Reid..............0000-seeeereees 703 
3. Same.— Where several persons are interested in money bet and 
lost on a horse-race, an action may be brought for the use of the 
wife of any one of them, without joining the others, to recover 
her husband’s' portion of the money.—Davis v. Orme............ 540 
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IT. DecLaration, on ComPLAINT. 






4, In trespass qu. cl. fr.—In trespass for injuries to land, it is not 
necessary that the complaint should allege that the land is sit- 
uated in the county in which the action is brought: if it con- 

forms substantially with the form given in the Code, (p. 555,) | 

it is sufficient.—Pike v. Hlliott.......c:.sssessesesesseerecdesseeneeees 
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III. Demurrer. 
5. Effect of demurrer—Under section 2253 of the Code, which 
requires a specification of the grounds of demurrer, a demur- 
rer to a plea cannot be visited upon the complaint.—Newsom 
. Vs RWOG.... in cb cei sidts ote... 0608 Sb chtdecdiad tobuadueitees Re Se Re PRO 37 
E 6. Presumption in favor of regularity of demurrer.—When a de- 
murrer has been sustained by the primary court, the appellate 
i court will presume, unless the record affirmatively shows the 1 
[ contrary, that the causes of demurrer were specified, as required 
i Dy Sa SR. TI ROT a 
















7. Form and requisites of plea.—A plea which assumes to answer 
the whole complaint, but does not negative the cause of action 
set out in one of the counts, is demurrable................. 37 

8. Error without injury in rulings on pleadings.—The wrongful sus- 
taining of a demurrer to a special plea, when the defendant 
might have had the benefit of the same defense under his other 
pleas, is, at most, error without injury.— Powell v. Asten....... 140 

9. Waiver of objection to plea of tender.—If issue is joined on a plea 
of tender, without objection to its sufficiency, the plaintiff can 

not be heard to insist that the plea was not filed in time, or 
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PLEADING AND PRACTICE--continuep. 


that it was not accompanied by a payment of the money into 
court at the first term.—Rudulph v. Wagner..............-. scieeess 
10. When sworn plea is necessury.—Iv an action against a railroad 
company, on a certificate issued by, its engineer for work done 
by acontractor, (which certificate is alleged to have been signed 
and issued by the engineer as the authorized agent of the 
corporation, and to have been transferred by the contractor to 
plaintiff ;) there being no sworm plea, denying the execution 
of the certificate,—the instrument itself is evidence of the 
existence of the debt, (Code, 242238, 2278-79 ;) and if the ac- 
tion is brought by an‘assignee, proof of the assignment is not 
required of him, unless it is denied by a sworn plea.—Ala. & 
Miss. Railroad Co. v. Sanford & Reid.......1...scssecccesessseseseeeseees 


V. GENERAL Practice. 


11, Allowing jury lo,use memoranda prepared by counsel.—The prac- 
tice of permitting the jury, on their retirement, to take with 
them memoranda prepared and used by. counsel on the trial, 
should not be encouraged; but, where it appears that the mem 
orandum simply “contained and referred to the various items of 
debit and credit contained in th» accounts before the jury,” 
and that the court specially instructed the jury, “that it was 
not to be regarded by them as evidence, and that they could 
not look to it for any purpose, except to aid them in referring 
to the various items of account before them,”—the appellate 
court will not reverse on account of its admission.—Robinson’s 
Adm’rs vy. Allison............ 


RAILROADS. 


1. Construction of act of February 17, 1854, “ to aid the Tennessee 
and Coosa railroad.’”—The act of February 17, 1854, entitled 
“ An act to aid the Tennessee and Coosa railroad,” (Sess. Acts 
1853-4, p. 280,) is not void for uncertainty ; the portion of the 
two and three per cent. funds therein specified, is advanced to 
the railroad company asa loan, and not as a gift; and the 
company is bound, in the absence of subsequent legislation as 
to the terms of payment, to repay the sum so loaned, in cash, 
within ten years, without interest for four years, and with in- 
terest at five per cent. per annum after four years.—Tenn. & 


698 


Coosa Railroad Co. v. Moore..:.....000. 0s ccccssccccsscee’ ee ae 371 


SLANDER. 


1. What words are actionable.—To say of a female, that a certain 
man “ keeps her,” involves a charge of illicit sexual intercourse, 
when the words are understood in their ordinary, popular ac- 
ceptation ; consequently, under the Code, (¢2220,): the words 


are, per se, actionable.—Downing v. Wilson.......... Sibepmaphocntions ARE 
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SURETIES. 


1. Right of contribution between co-sureties,—In the absence of spé- 
cial circumstances rendering the general rule inapplicable, one 
surety is entitled to share in the benefit of any indemnity which 
a co-surety may have obtained from their principal, although 
such indemnity may have been intended for the benefit of the 
latter surety alone.—Hartwell v. Whitman...... sepeatenestahwan’ Ca Be 
2. Amount of recovery for contribution.—_In a summary proceeding 
for contribution between co-sureties, (Code, 22645,)a recovery 
can only be had for the defendant’s aliquot proportion of the 
debt, although he may have been fully indemnified by the 
principal ; consequently, evidence of such indemnity is irrele- 
vant.-Simmons v. Varnum 92 
3. Subrogation of surety to vendor’s lien—If the édinihistratér of 
an insolvent estate pays in full, with his own individual funds, 
a note given for the purchase-money of land, on which he was 
bound as his intestate’s surety, he cannot claim to be subro- 
gated, in equity, to the vendou’s lien on the land.—-McNeill v. 
McNeill... sMinisas Seal saidd .. 109 
4. What will Miata sabdigee —The iaibase an ‘veseiaad: of the 
lessor, when required by the lessee’s surety, who was bound 
jointly with his principal by instrument under seal, to proceed 
by distress-warrant against the lessee, does not discharge the 
surety from liability.—Brooks v. Carter 


TENDER. 

1. Sufficiency of tender.-If the complaint claims interest only 
from the Ist January, although the debt was due before that 
day, the plaintiff cannot be heard toinsist that a tender of the 
principal, between the day on which the debt matured and 
the 1st January, was not sufficient; because it did not include 
the interest which had then accrued.—Rudulph v. Wagner... 

2. Same.—A tender of the entire amount due, including interest, 
at any time between the maturity of the debt and the com- 
mencement of suit, stops the interest, and discharges the debt- 
or from the costs of suit 

3. Same.-—As a general rule, an actual production and proffer of 
the money is essential to constitute a valid tender; but, if the 
debtor is ready and willing to pay, and is only prevented from 
producing the money by the creditor’s declaration that he will 
not receive it, this dispenses with an actual production of the 


money. 698 


See, also, PLEADING AND Practice, 9. 


TRESPASS. 

1. When action lies between joint tenants.-- Where there has been 
no actual ouster, one joint tenant of land cannot maintain an 
action of trespass against his co-tenant.—Bishop v. Blair 
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TRESPASS-—-conTINvED. 
2. Form and sufficiency of complaint.—In trespass for injuries to 
land, it is not necessary that the complaint should allege that 
the land is situated in the county in which the action is 
brought: if it conforms substantially with the form given in 
the Code, (p. 555,) it is sufficient.—Pike v. Elliott.......,.... iaadnse 69 
3. Relevancy of evidence.—In trespass quare clausum fregit, the evi- 
‘dence of a witness who testifies to a trespass committed by de- 
fendant on lands belonging to plaintiff, but cannot identify those 
lands as the lands described in the complaint, cannot be ex- 
cluded from the jury On MOtION.............scscecscscscccsesccesveccecers 69 
4. Plea of former recovery by plaintiff as claimant in trial of right 
of property.—A judgment for the claimant, in a trial of the right 
of property under the statute, is not a bar to a subsequent ac- 
tion by him to recover damages for the tortious taking of his 
,? property under the execution.—-Lenoir’s Adm’r v. Wilson...... 600 






























TRIAL OF RIGHT OF PROPERTY. 


1, Competency of defendant in execution as witness for plaintiff. 
Under the Code, (2 2802,) the defendant in execution is a com- 
petent witness for the plaintiff, on a trial of the right of prop- 
erty.—Durden v. Mc Williams...........csccccsesecsssscccerceeseseerecees 











TROVER. 


1, When sub-bailee of hirer is liable in trover—If the hirer of a 

slave under a general contract, or under a special contract for 

his employment as a plantation hand, gratuitously lends F 

him to another person, for the specific purpose of being 

employed in raising a gin-house, and the slave is killed while 

so employed, the sub-bailee is liable to the owner for his value, 

in trover, no matter what degree of care he exercised in hav- 

ing the work performed, although he had no notice of the 

owner’s title, and no reason to suppose that the hirer was not 

AO, CHIE SPORES W, FIES. scsiccniccsscees esscoccepsscvovsccsoaccsseesss 449 
When action lies fur conversion of promissory note.—When a note if 

is endorsed and transferred as collateral security, a subsequent Fe 

payment of the original debt by the transferror operates as a 

re-transfer to him of the endorsed note; and if the creditor, 

or his personal representative, refuses to deliver the note on 

demand, trover lies against him for the conversion.— Overstreet 

C5 an cts nnttes chvessncprsesénaviees eos seinesnvenesnes ses ; 
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TRUSTS. 
1. Trustee's title under deed.—W here slaves are conveyed by deed 
to a trustee, “or his legal representative,” for the sole use and 
benefit of the grantor’s unmarried daughter and her children, 
forever, the legal title of the trustee does not cease at thedeath 
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TRUSTS—conrinugD. 


of the daughter, leaving children; andif the original trustee 
resigns, and another person is appointed in his stead by the 
circuit court, the death of the substituted trustee does not in- 
vest the children with the legal title —-Williams v. McConico. 


2. Same, under decree in chancery.—Under a decree in a chancery 


suit, making partition of the estate uf the complainant’s de- 
deased father among the distributees ; settling the portion of 
the complainant, who was then a married woman, ona trustee, 
for her sole and separate use during life, with remainder to 
her children living at her death ; appointing a trustee for her, 
and requiring that he “shall give bond, with surety, condi- 
tioned that he will account and pay over to the said Mary,” 
[complainant,| ‘‘and to no one else, all such sums of money 
as he may reseive as trustee aforesaid, (such bond to be in 
double the value of the personal estate, and double the annual 
income of the real estate,) and that he will faithfully perform 
such order and decree as the court may make touching the 
said trust estate’”’—-the legal titleis vested in the trustee until the 
termination of the life-estate, and is not devolved upon the 
cestuz que trust by the death"of the trustee before that time. 
Witter v. Dudley.......... sein Sees 


See, also, CHancery, 17-23. 


WAYS. 


1, 


Right of way appurtenant, and its incidents.—A right of way, cre- 
ated by express grant in a devise, is appurtenant to the land 
devised, and passes by a conveyance of the land toa purchaser 
from the devisee, without express mention of the appur- 
tenances; it is also a charge upon the servient lands, which 
attaches to them in the hands of a purchaser from the person 
to whom they were devised; and it is not terminated, or 
impaired, by the fact that the owner afterwards acquires 
from a third person mere permission, revocable at any time, 


to pass over other lands so as to reach his own.—Lide v. Hadley 627 


See, also, Cunncery, 26-27. 


WIL'S. 


i. 


What ts sufficient signing of will—Under the statute of this 
State, (Code, ?1611,) the testator’s name may be signed for him 
by auother perscn in his presence, and by his direction; and 
such signing may he made for him by one of the sybscribing 


witnesses to the will.—Riley y. Riley.........ccccsssses baveacsleestsienes 


_v! ig sufficte.é attewiation——But one of the subscribing wit- 


nes cannot sign tlie name of another subscribing witness, 
when the latter is able to write, and does not physically par- 


ticipate in the act of signing.....,..0.0+0:0ccsssseccrrescoseccesonaiglaie « 4 


. What law governs revocation of will—-The question whether a 


496 





6 Naga of 


: INDEX. Meme 
WILLS—continvep. ' 
will, executed in 1961, is impliedly revoked by a sale and con- 
veyance of the land devised by it in 1856, must be determined 
by the provisions of the Code of -1853.--Welsh v. Pounders... 
4, What constitutes implied revocation of ‘will—Under the Code, 
(2 1602, ) & sale and cénveyance of land by the testator, after 
the execution of his will, does not operate as a revocation of 
a devise of the land, when the purchase-money is unpaid at 
the time of his death, ‘‘ unless it appears by the contract, or 
some other instrument in writing, to be intended as a revoca- 
SNE sanivsbet ee eccadbbeb ibs oisaseoreceias shodicteesecksees see hveibecnses 668 





WITNESS. 

1. Competency of defendant in execution as witness for plaintiff. 
Under the Code, (2 2302,) the defendant in execution is a com- 
petent witness for the plaintiff, on a trial of the right of prop- 

erty.—Durden v. McWilliams 345 

. Competency of vendor as witness for purchaser.—In an action of 
trespass against a sheriff, for seizing and selling plaintiff’s 
property under execution against his vendor, a judgment for 
or against the plaintiff would not be admissible evidence for 
or against. his vendor, in another action; consequently, under 
section 2302 of the Code, his vendor is a competent witness for 
the plaintiffi—Sawyer v. Ware...... 

. Competency of transferror as witness for transferree.—Neither 
section 2290 of the Code, (which declares the transferror of any 
contract not a competent witness for his transferree, “to prove 
the cause of action,”) nor the analogous rule settled by several 
decisions of this court prior to the Code, applies to a case in 
which the vendor of a manufactured article is offered as a wit- 
ness for the purchaser, in an action of trespass by the latter, 
against the sheriff, for seizing and selling the article under exe- 
cution against the vendor 

. Competency of stockholder as witness for private corporation.—A 
stockholder in a railroad company is not a competent witness 
for the corporation.—Ala. & Miss. Rivers Railroad Company v. 
Te BGs wiisitivcccnisesasnceewvassstisnsasate wcaaeddee’s ensktusnnons 

. Cross-examination of witness.—If a witness betrays bias, partiality, 
or corruption, the appellate court will lay down no rule as to 
the questions which may be asked him on cross-examination : 
“that must be, in a great degree, left to the discretion of the 
presiding judge.”—-Jn re Carmichael 


See, also, Evipence, 41-45. 


WRIT. 

1, Ca. sa.—A writ of ca, sa. is not confined in its operation to the 
county of the defendant’s residence; nor is it necessary that the 
clerk ‘endorse on it that the sheriff hold the defendant to bail 

. in double the sum sworn to be due.—-Ez parte Cleveland 





